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US. Customs Service 


Treasury Decisions 


(T.D. 78-160) 
Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 31, 1978. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


May 8, 1978 $0. 2152 
May 9, 1978 . 215114 
May 10, 1978 . 2160 
May 11, 1978 . 2152 
May 12, 1978 2151 


Tran rial: 
May 8-12, 1978 . 0140 


People’s Republic of China yuan: 
May 8, 1978 5793 
NE Wy Rien dh wciah sean as ene a ete . 5793 
May 10, 1978 . 5764 
May 11, 1978 _ 5764 
May 12, 1978 . 5764 
Philippines peso: 
May 8-12, 1978 
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Singapore dollar: 
May 8, 1978 $0. 4288 
May 9, 1978 . 4281 
May 10, 1978 . 4290 
May 11, 1978 . 4283 
May 12, 1978 . 4278 


Thailand baht (Tical): 
May 8-12, 1978 $0. 0490 
(LIQ-3) 
Witi1am D. SiyNe 
For Joun B. O’LovuGuHuiin 
Director 
Duty Assessment Division. 


—— -- ——_—— 


(T.D. 78-161) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal Reserve 
Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToms, 
Washington, D.C. May 31, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 78-129 for 
the following countries. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 

Austria schilling: 
May 12, 1978 $0. 065834 
Portugal escudo: 
$0. 0221 
. 0220 
May 10, 1978 . 0221 
May 11, 1978 . 0221 
May 12, 1978 ; . 0220 
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Switzerland franc: 
RS FG cee SLL $0. 5062 
May 9, 1978 . 5063 
may 20, 2076.2-.--<- SA ASA Sake . 5090 
. 50641 
. 5022 
(LIQ-3) 
WitiiaM D, SLYNE 
For Joun B. O’LouGHLIN 
Director 
Duty Assessment Division. 


(T.D. 78-162) 


Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal Reserve 
Bank of New York for the Hong Kong dollar, Iran rial, People’s Republic of 
of China yuan, Philippines peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 2, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 
May 15, $0. 2151 
May 16, .2146% 
May 17, . 2145 
May 18, . 2146 
May 19, . 21474 


Tran rial: 
May 15-19, 1978 $0. 0142 
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People’s Republic of China yuan: 
May 15, $0, 5764 
May 16, . 5764 
May 17, . 5735 
May 18, . 5736 
May 19, . 5735% 


Philippines peso: 
May 15-19, 1978 . 1356 


Singapore dollar: 
May 15, 1978 . 4271 
May 16, 1978 . 4268 
May 17, 1978 . 4258 
May 18, 1978 4261 
May 19, 1978 . 4280 


Thailand a (tical) : 
May 15-19, 1978 $0. 4090 
(LIQ-3) 


Wiuuiam D. SLYNE 
for Joun B. O’Lovcatin, 
Director, 

Duty Assessment Division. 


(T.D. 78-163) 
Foreign Currencies—Certification Of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToMs, 
Washington, D.C., June 2, 1978. 


The ay Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied the ia wing rates of exchange which varied by 5 per centum or 
more from the quarterly rate published in Treasury Decision 78-129 
for the following countries. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shail be at the following rates: 
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Austria schilling: 
May 15, 1978 . 0656% 
May 16, 1978 . 0651 
May 17, 1978 . 0653% 
May 18, 1978 . 065644 
May 19, 1978 . 0658}, 
Belgium franc: 
May 15, 1978 $0. 030265 
May 16, 1978 . 030050 
. 030020 
May 18, 1978 * 
May 1 7 . 030300 
Germany deutsche mark: 
pO 
May 16, 1978 
May 17, 1978 
May 18, 1978 
May 19, 1978 


Netherlands guilder: 


May 16, 1978 
May 17, 1978 
May 18, 1978 
May 19, 


Portugal escudo: 
May 15, 1978 . 0218% 
May 16, 1978 . 0218%4 
May 17, 1978 0218 
May 18, 1978 . 0218% 
May 19, 1978 . 0218% 
Switzerland franc: 
Rc tyre Ripening Biren a $0. 502234 
May 16, 1978 . 5010 
. 502244 
ET WE ES once ona ange cheened = ~O0Lze 
May 19, 1978 . 5050 
3) 
Wiiiram D. SLYNE 
For Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 


* Rate did not vary-use quarterly rate. 
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TITLE 19—CUSTOMS DUTIES 


Cuapter I—Unitep States Customs Srervicr, DEPARTMENT OF 
THE TREASURY 


(T.D. 78-164) 
Countervailing Duties on Certain Products from Spain 


AGENCY: Customs Service, United States Treasury Department. 
ACTION: Method of Calculation of “Net Amount” of Bounty or 
Grant in Determining Countervailing Duties. 
SUMMARY: This notice is to advise the public of the method by 
which the “net amount” of bounties or grants have been determined 
with respect to certain products imported from Spain. T.D. 78-166, 
with respect to unwrought zinc, T.D. 78-167, with respect to bottled 
green olives, and T.D. 78-165, with respect to non-rubber footwear, 
note that a Desgravacion Fiscal is paid to exporters of such products 
which exceeds by the amounts indicated in the respective Notices the 
indirect taxes directly related to the exported products paid by the 
producers. Such excess payments are deemed a “bounty” or “grant”’ 
within the meaning of Section 303 of the Tariff Act. The classification 
of indirect taxes for which an offset has been permitted in determining 
the “net amount” of the “bounty” or “grant” is described below. 
FOR FURTHER INFORMATION CONTACT: Richard B. Self, 
Director, Office of Tariff Affairs, United States Treasury Department, 
15th and Pennsylvania Avenue NW., Washington, D.C. 20220 
(telephone (202) 566-8585). 
SUPPLEMENTARY INFORMATION: Three Notices published 
contemporaneously establish rates for countervailing duties applicable 
to certain products imported from Spain, These rates have been 
determined by subtracting from the aggregate amounts of the Des- 
gravacion Fiscal paid to exporters of the products in question, those 
amounts paid by the producers of those products in indirect taxes. 
In previous Treasury Decisions with respect to products imported 
from countries remitting or rebating value added taxes on exports, it 
has been determined that the remission or rebate of the full amount 
of such value added taxes is not to be regarded as a “bounty” or 
“orant’”’? within the meaning of the countervailing duty law. The 
turnover tax system, such as is used in Spain, is in its economic 
effects, similar to a system using taxes on “value added’’. Accordingly, 
it has been determined in these cases that if the full amount of value 
added tax rebated or remitted to the exporter of merchandise from 
one country is not a “bounty” or “grant’’, it is inappropriate to 
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deny to an exporter in a country using a cascade turnover tax system 
similar treatment with respect to individual indirect taxes paid on or 
in the production of the exported merchandise. 

In the three determinations published herewith, taxes paid on or 
in the manufacture of the products exported have been allowed as 
offsets in calculating the ‘net amount” by which the Desgravacion 
Fiscal may be treated as a “bounty” or ‘“‘grant’’. On the other hand, 
no offset has been allowed with respect to the delayed receipt of rebates 
by the exporters, since it has not been demonstrated that such delays 
are required under Spanish law. Moreover, a variety of so-called para- 
fiscal taxes have not been allowed as offsets since they are both 
denominated and in fact charges for services rendered, such as sanitary 
inspections. As such they are properly treated as business expenses 
whose rebate constitutes a ‘“‘bounty”’. 

Dated June 10, 1978: 
Peter D. ExRENHAFT, 
Deputy Assistant Secretary of the Treasury. 


[Published in the FeprrAL Register June 15, 1978 (43 FR 25812)] 


TITLE 19—CUSTOMS DUTIES 


Cuapter I—Unitep States Customs Srrvicr, DEPARTMENT OF 
THE TREASURY 


(T.D. 78-165) 


Non-Rubber Footwear from Spain—New Rate of Countervailing Duty 
Declared 


AGENCY: Customs Service, United States Treasury Department. 


ACTION: Modification of Countervailing Duty Declared for Non- 
Rubber Footwear from Spain. 


SUMMARY: This notice is to advise the public of the new rate of 
countervailing duty applicable to imports of non-rubber footwear 
from Spain. Based upon a review of further information received, the 
net amount of benefits given by the Government of Spain, which 
constitute bounties or grants upon the manufacture, production or 
exportation of non-rubber footwear, within the meaning of the counter- 
vailing duty law, has been determined to be 0.91% of the F.O.B. or 
ex-works price to the U.S. Accordingly, effective today, non-rubber 
footwear from Spain will be subject to countervailing duty in ac- 
cordance with this determination. 
265-776—78——2 
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EFFECTIVE DATE:—June 15, 1978. 

FOR FURTHER INFORMATION CONTACT: Richard B. Seif, 
Director, Office of Tariff Affairs, United States Treasury Department, 
15th and Pennsylvania Avenue, NW., Washington, D.C. 20220 
(telephone (202) 566-8585). 

SUPPLEMENTARY INFORMATION: In the Feperat Recister 
of September 12, 1975 (39 FR 32904), notice was given (T.D. 74-235) 
that it had been determined that exports of non-rubber footwear 
from Spain benefit from bounties or grants within the meaning of 
section 303 of the Tariff Act of 1930 (19 U.S.C. 1303). 

At that time, notice was given that non-rubber footwear imported 
directly or indirectly from Spain, if entered for consumption or with- 
drawn from warehouse for consumption after the expiration of 30 days 
after publication of that notice in the Customs Bulletin, would be 
subject to the payment of countervailing duties equal to the net 
amount of any bounty or grant determined or estimated to have been 
paid or bestowed. In accordance with section 303, the amount of the 
bounties or grants, under the information then available, was deter- 
mined to be 3.0 percent of the f.o.b. or ex-works price to the United 
States. 

On the basis of a review of all of the information developed, the 
amount of indirect taxes directly related to the product or its com- 
ponents has been found to be 9.09% ad valorem. Accordingly, it has 
been determined that the net amount of bounty or grent being paid 
or bestowed, directly or indirectly, within the meaning of Section 303 
of the Act, upon the exportation of non-rubber footwear from Spain 
is 0.91%. This amount represents the difference between the Desgra- 
vacion Fiscal rebate of 10% and the amount of indirect taxes found 
to be directly related to the product or its components. 

Effective on June 15, 1978, and until further notice, upon the entry 
for consumption or withdrawal from warehouse for consumption of 
such dutiable non-rubber footwear imported directly or indirectly 
from Spain which benefit from these bounties or grants, there shall be 
collected, in addition to any other duties etimated or determined to 
be due, countervailing duties in the amount ascertained in accordance 
with the above declaration. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be paid or credited, directly or indirectly, upon the manu- 
facture, production, or exportation of such non-rubber footwear from 
Spain. 

The table in section 159.47(f) of the Customs Regulations (19 
CFR section 159.47(b)) is amended by inserting in respect of the 
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commodity ‘‘Non-Rubber Footwear” and of the country “Spain”, 
the number of this Treasury Decision in the column headed “Treasury 
Decision” and the words ‘‘new rate” in the column headed ‘Action’. 

(R.S. 251, sees. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2049 19 
U.S.C. 66, 1303, as amended, 1624). 

Pursuant to Reorganization Plan. No. 26 of 1950 and Treasury 
Department Order 190 Revision 15, March 16, 1978, the provisions 
of Treasury Department Order No. 165, Revised, November 2, 1954, 
and Section 159.47 of the Customs Regulations (19 CFR 159.47) 
insofar as they pertain to the issuance of a countervailing duty 
determination by the Commissioner of Customs, are hereby waived. 
Dated June 10, 1978: 

Peter D. Exrenuart, 
Deputy Assistant Secretary of the Treasury. 


[Published in the FeprraLt Reatsrer June 15, 1978 (43 FR 25814)] 


TITLE 19—CUSTOMS DUTIES 


CuapteR J—Unitep Stares Customs Service, DerpaARTMENT OF 
THE ‘TREASURY 


(T.D. 78-166) 
PART 159—-LIQUIDATION OF DUTIES 


Unwrought Zine from Spain—Declaration of Net Amount of Bounty or 
Grant 


AGENCY: Customs Service, United States Treasury Department. 
ACTION: Net Amount of Bounty or Grant Declared. 


SUMMARY: This notice is to advise the public of the net amount of 
benefits given by the Government of Spain, which constitute bounties 
or grants upon manufacture, production or exportation of unwrought 
zinc within the meaning of the countervailing duty law. Based upon a 
review of information received, the net amount of such bounties or 
grants has been determined to be 1.29%. Accordingly, estimated 
countervailing duties previously deposited in amounts in excess of this 
determination will be refunded and entries of unwrought zinc from 
Spain will be subject to countervailing duties in accordance with this 
determination. 


EFFECTIVE DATE: June 15, 1978. 


FOR FURTHER INFORMATION CONTACT: Richard B. Self, 
Director, Office of Tariff Affairs, United States Treasury Department, 
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15th & Pennsylvania Avenue NW., Washington, D.C. 20220 (telephone 
(202) 566-8585). 

SUPPLEMENTARY INFORMATION: A notice of ‘Countervail- 
ing Duties—Unwrought Zinc from Spain’’, Treasury Decision 77-102, 
was published in the Freprrat Reeister on April 8, 1977 (42 FR 
18587). This notice stated that it had been determined ‘‘that bounties 
or grants are paid or bestowed, directly or indirectly, on exports of 
unwrought zinc from Spain within the meaning of section 303 of the 
Act.” 

The notice further stated that “(uJnwrought zinc receives a Desgra- 
vacion Fiscal rebate of 12 percent. Included in the rebate are indirect 
taxes which appear to be directly related to the final product or its 
components. The Treasury Department does not consider the rebate 
of such indirect taxes to be bounties or grants within the meaning of 
section 303 of the Act. The amount of these taxes is approximately 8 
percent, therefore the bounty or grant would be 4 percent. Further 
information may modify the amount of the bounty or grant.” 

In addition to suspending the liquidation of all entries for consump- 
tion, or withdrawal from warehouse for consumption, of such dutiable 
unwrought zinc and requiring a deposit of 4 percent ad valorem as the 
estimated countervailing duty, the notice further stated that ‘[d]ec- 
larations of the net amount of the bounties or grants determined to 
have been paid, directly or indirectly, upon the manufacture, produc- 
tion, or exportation of unwrought zinc from Spain will be published 
in subsequent issues of the FepERAL REGIsTER.”’ 

On the basis of a review of all of the information developed, the 
amount of indirect taxes directly related to the product or its compo- 
nents has been found to be 10.1% ad valorem. Accordingly, it has been 
determined that the net amount of bounty or grant being paid or 
bestowed, directly or indirectly, within the meaning of Section 303 
of the Act, upon the exportation of unwrought zinc from Spain is 
1.29%. This amount represents the difference between the Desgrava- 
cion Fiscal rebate on 12% and the amount of indirect taxes found to 
be directly related to the product or its components. 

Therefore, the net amount of the bounty or grant paid or bestowed, 
directly or indirectly, upon the manufacture, production, or exporta- 
tion of unwrought zinc from Spain has been finally determined and 
declared to be 1.29% of the f.o.b. or ex-works price to the United 
States. 

Accordingly, notice is hereby given that, countervailing duties in 
the amount ascertained in accordance with the above declaration will 
be collected upon the liquidation of all entries of the subject mer- 
chandise for consumption or withdrawals thereof from warehouse for 
consumption during the period April 8, 1977 to the present. Customs 
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officers are instructed to proceed with liquidation of all entries of 
unwrought zinc from Spain in accordance with the terms of this order. 

Effective June 15, 1978, and until further notice, upon the entry, 
or withdrawal from warehouse, for consumption of such dutiable 
unwrought zine imported directly or indirectly from Spain, which 
benefits from these bounties or grants, there shall be collected, in 
addition to any other duties estimated or determined to be due, 
countervailing duties in the amount ascertained in accordance with 
the above declaration. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such merchandise has been 
or will be paid or credited, directly or indirectly upon the manufac- 
ture, production, or exportation of such unwrought zinc from Spain. 

The table in Section 159.47(f) of the Customs Regulations (19 
CFR Section 159.47(f) is amended by inserting in respect of the 
commodity “Unwrought Zinc” and of the country ‘Spain’, the 
number of this Treasury Decision in the column headed ‘Treasury 
Decision” and the words “Final Rate Declared” in the column 
headed “‘Action”’. 

(R.S. 251, secs. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2049, 19 U.S.C. 
66, 1303, as amended, 1624). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 Revision 15, March 16, 1978, the provisions of 
Treasury Department Order No. 165, Revised, November 2, 1954, 
and Section 159.47 of the Customs Regulations (19 CFR 159.47) 
insofar as they pertain to the issuance of a countervailing duty deter- 
mination by the Commissioner of Customs, are hereby waived. 

Dated June 10, 1978: 
Peter D. EXRENHAFT, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Feprrau ReeisteR June 15, 1978 (43 FR 25814)] 
TITLE 19—CUSTOMS DUTIES 


Cuarpter J—Unitep States Customs Servicr, DEPARTMENT OF 
THE TREASURY 


(T.D. 78-167) 


Botiled Green Olives from Spain—New Rate of Countervailing Duty 
Declared 


AGENCY: Customs Service, United States Treasury Department. 
ACTION: Modification of Countervailing Duty Declared for Bottled 
Green Olives from Spain. 
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SUMMARY: This notice is to advise the public of the new rate of 
countervailing duty appliacble to imports of bottled green olives from 
Spain. Based upon a review of further information received, the net 
amount of benefits given by the Government of Spain, which 
constitute bounties or grants upon the manufacture, production or 
exportation of bottled green olives, within the meaning of the counter- 
vailing duty law, has been determined to be 1.14% of the F.O.B. or 
ex-works price to the U.S. Accordingly, effective today, bottled green 
olives from Spain will be subject to countervailing duty in accordance 
with this determination. 

EFFECTIVE DATE: June 15, 1978. 

FOR FURTHER INFORMATION CONTACT: Richard B. Self, 
Director, Office of Tariff Affairs, United States Treasury Department, 
15th & Pennsylvania Avenue NW., Washington, D.C. 20220 (tele- 
phone (202) 566-8585). 


SUPPLEMENTARY INFORMATION: In the Feprrat RecistEer 
of September 12, 1974 (839 FR 32904), notice was given (T.D. 74-234) 
that it had been determined that exports of bottled green olives from 
Spain are subject to bounties or grants within the meaning of Section 
303 of the Tariff Act of 1930 (19 U.S.C. 1303). 


At that time, notice was given that bottled green olives imported 


directly or indirectly from Spain, if entered for consumption or with- 
drawn from warehouse for consumption after the expiration of 30 days 
after publication of that notice in the Customs Bulletin, would be 
subject to the payment of countervailing duties equal to the net 
amount of any bounty or grant determined or estimated to have been 
paid or bestowed. In accordance with Section 303, the amount of the 
bounties or grants, under the information then available, was deter- 
mined to be 2.9 percent of the f.o.b. or ex-works price to the United 
States. 


On the basis of a review of all of the information developed, the 
amount of indirect taxes directly related to the product or its com- 
ponents has been found to be 10.86% ad valorem. Accordingly, it 
has been determined that the net amount of bounty or grant being paid 
or bestowed, directly or indirectly, within the meaning of Section 303 
of the Act, upon the exportation of bottled green olives from Spain 
is 1.14%. This amount represents the difference between the Des- 
gravacion liscal rebate on 12% and the amount of indirect taxes found 
to be directly related to the product or its components. 

Effective on June 15, 1978, and until further notice, upon the entry 
for consumption or withdrawal from warehouse for consumption of 
such dutiable bottled green olives imported directly or indirectly from 
Spain which benefit from these bounties or grants, there shall be 
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collected, in addition to any other duties estimated or determined to 
be due, countervailing duties in the amount ascertained in accordance 
with the above declaration. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be paid or credited, directly or indirectly, upon the 
manufacture, production, or exportation of such bottled green olives 
from Spain. 

The table in section 159.47(f) of the Customs Regulations (19 
CFR section 159.47(f)) is amended by inserting in respect of the 
commodity ‘Bottled green olives” and of the country “Spain”, the 
number of this Treasury Decision in the column headed ‘Treasury 
Decision” and the words “new rate’’ in the column headed “‘Action’’. 

(R.S. 251, secs. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2049, 19 
U.S.C. 66, 1303, as amended, 1624). 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 Revision 15, March 16, 1978, the provisions 
of Treasury Department Order No. 165, Revised, November 2, 1954, 
and Section 159.47 of the Customs Regulations (19 CFR 159.47) 
insofar as they pertain to the issuance of a countervailing duty 
determination by the Commissioner of Customs, are hereby waived. 


Dated June 10, 1978: 


Peter D. Exrenuart, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Feprrau Reaister June 15, 1978 (43 FR 25813)] 


(T.D. 78—168) 


Generalized System of Preferences—Diuron Wettable Powder 


(049575) 


Notice that Diuron Wettable Powder, produced in the manner described, wil 
not be entitled to duty-free treatment under the generalized system of 
preferences. 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 12, 1978. 


AGENCY: United States Customs Service, Department of the 
Treasury. 
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ACTION: Decision with respect to an American manufacturer’s 
petition. 


SUMMARY: The Customs Service has reviewed a petition filed by 
an American manufacturer of chemicals requesting that the duty-free 
treatment currently afforded under the Generalized System of 
Preferences (GSP) to diuron wettable powder manufactured in and 
imported from Israel, be withdrawn. The American manufacturer 
submits that the imported product does not meet the requirements 
for duty-free treatment under the GSP. At issue is whether the process 
used to manufacture diuron wettable powder results in the sub- 
stantial transformation of technical diuron into a new and different 
article of commerce such that its value may be included in that 
portion of the appraised value of the wettable powder which is attribu- 
table to constituent materials produced, or to processing operations 
performed, in Israel. The Customs Service has analyzed the process 
by which diuron wettable powder is manufactured and has concluded 
that the technical diuron cannot be considered a substantially trans- 
formed constituent material produced in Israel for GSP purposes. 
Accordingly, the value of the technical diuron may not be used in 
determining whether the diuron wettable powder meets the 35 
percent value-added requirements imposed by the GSP. 


DATES: This decision will be effective with respect to merchandise 
entered or withdrawn for consumption on or after 30 days from 
June 28, 1978. 


FOR FURTHER INFORMATION CONTACT: 
David A. Lee, Attorney, Special Projects and Programs Branch, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washing- 
ton, D.C. 20229, (202) 566-5786. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 


Title V of the Trade Act of 1974 (19 U.S.C. 2461-65), hereinafter 
referred to as the ‘“Trade Act’’, authorized the President to establish 
a Generalized System of Preferences (GSP). The primary purpose 
of the GSP is to further the economic growth of certain developing 
countries and territories by granting a tariff preference (duty-free 
treatment) to the importation of certain products from those countries. 
In order for a product to qualify for duty-free treatment under the 
GSP, it must be an “eligible article” and it must be imported directly 
from a designated ‘beneficiary developing country.” The eligible 
article must also meet certain concomitant requirements, one of 
which provides—in the case of an article made in a single beneficiary 
developing country—that not less than 35 percent of the appraised 
value must be attributable to the sum of (1) the cost or value of 
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materials produced in that country, and (2) the direct costs of process- 
ing operations performed with respect to the article in that country 
(19 U.S.C. 2463 (b) (2)(A); 19 CFR 10.176(a)). In order for materials 
to be considered ‘“‘produced” in a beneficiary developing country, 
section 10.177(a) of the Customs Regulations (19 CFR 10.177(a)) 
requires the constituent materials of which the imported article is 
composed to be either (1) wholly the growth, product, or manu- 
facture of the beneficiary developing country, or (2) substantially 
transformed in the beneficiary developing country into a new and 
different article of commerce. 
PETITION OF AMERICAN MANUFACTURE 


On June 9, 1977, a notice was published in the Frepprat RecisTeR 
(42 FR 29586) indicating that the Customs Service had received 
a petition from an American manufacturer requesting that the duty- 
free treatment currently afforded under the GSP to diuron wettable 
powder imported from Israel be withdrawn. The American manu- 
facturer alleged, in support of its request, that the diuron wettable 
powder imported from Israel failed to meet the 35 percent value- 
added requirement as set forth in the Trade Act and the Customs 
Regulations. 

Diuron wettable powder is classified under the provision for pesti- 
cides, in item 405.15, Tariff Schedules of the United States (TSUS). 
Articles classifiable under this provision are among those currently 
designated by the President as “eligible articles’ for purposes of the 
GSP, and Israel is one of the countries which has been accorded the 
status of a beneficiary developing country. The issue raised in the 
petition of the American manufacturer, then, is whether the required 
proportion (i.e. 35 percent) of the appraised value of the diuron wet- 
table powder, as imported into the United States, is attributable to 
constituent materials produced, or to processing operations per- 
formed, in Israel. 


MANUFACTURE OF DIURON WETTABLE POWDER 


Information furnished by both the Israeli and the American manu- 
facturers indicates that diuron wettable powder is produced in two 
steps from two principal raw materials: 3,4-dichloropheny! isocyanate 
(DCPI) and dimethylamine (DMA). In the first step, DCPI is 
reacted with DMA to create 3-(3,4-dichlorophenyl)-1,1-dimethylurea 
(technical diuron). In the second step, the technical diuron is mixed 
with various agents (e.g. anticaking, wetting and dispersing materials), 
the effect of which is to reduce the percentage of diuron in the resulting 
composition to approximately 90 percent. Inert extenders are then 
added to bring the diuron wettable powder to a level of 80 percent 
diuron. 

265-776—78-——3 
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Both of the principal raw materials used in the production of diuron 
wettable powder (i.e. DCPI, DMA) are imported into Israel. The 
American manufacturer maintains that the direct costs of processing 
these materials into diuron wettable powder in Israel is less than 35 
percent of the appraised value of the powder as entered into the United 
States, and that the value of the technical diuron is not properly 
includable in the 35 percent value-added criterion imposed by the GSP. 
The Israeli manufacturer submits, however, that the second step of 
the manufacturing process, which results in the production of diuron 
wettable powder from technical diuron, is a substantial transformation 
for GSP purposes. If this contention is upheld, the technical diuron 
could be considered a constituent material produced in Israel and its 
value would then be included (together with the direct processing costs 
in determining whether 35 percent of the appraised value of the diuron 
wettable powder, as entered into the United States, is attributable 
to the value of constituent materials produced or to processing opera- 
tions performed, in Israel. 

SUBSTANTIALLY TRANSFORMED CONSTITUENT MATERIAL 


The American manufacturer asserts that the process used to manu- 
facture the diuron wettable powder from imported raw materials is 
continuous in nature, and that the technical diuron, which is already 
effective as a herbicide, is not substantially transformed into a new 
and different article of commerce. In support of its position, the peti- 
tioner notes that the addition of agents to technical diuron imparts 
the physical characteristics essential for its use with spraying equip- 
ment, but maintains that the formulation of the technical diuron into. 
wettable powder does not result in any chemical or biological change. 
Accordingly, it is argued that the technical diuron is not a substanti- 
ally transformed constituent material of the 80 percent wettable 
powder and that its value may not be included within the 35 percent 
value-added requirement. 

The Israeli manufacturer avers that the manufacturing processes 
necessary to convert technical diuron into 80 percent wettable powder 
result in a substantial transformation for GSP purposes, and that 
technical diuron should therefore be considered a ‘‘material produced” 
in Israel for purposes of meeting the 35 percent requirement. The 
Israeli manufacturer submits that the technical diuron is a material 
which must be further formulated before it is commercially usable 
as a herbicide (i.e. wettable powder), and contends that this manu- 
facturing process substantially transforms the technical diuron from 


an article incapable of commercial use into a new and different 
article of commerce. 
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DETERMINATION 

On the basis of the information supplied, it is the opinion of the 
U.S. Customs Service that the technical diuron is not a substantially 
transformed constituent material of the 80 percent wettable powder. 
Although the addition of various agents to the technical diuron causes 
a change in the diuron’s physical composition, it does not result in any 
chemical change. The technical diuron has therefore not been sub- 
stantially transformed into a new and different article of commerce, 
and its value may not be included in that portion of the appraised 
value of the wettable powder (as imported into the United States) 
which is attributable to constituent materials produced, or to proc- 
essing operations performed, in Israel. 

(049575) 


LEONARD LEHMAN, 
Acting Commissioner of Customs. 


[Published in the FepgERAL REGIsTER June 16, 1978 (43 FR 26177)} 


(T.D. 78-169 through 78-180) 
Customs Service Decisions 


DEPARTMENT OF THE TREASURY 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C. June 13, 1978 


The following decisions made by the United States Customs Service 
involve issues of sufficient general interest or importance to warrant 
publication in the Customs Bulletin. 


Dona.p W. Lewis 
For Assistant Commissioner 
Regulations and Rulings 


(T.D. 78-169) 


Entry and clearance of offshore drilling rigs operating on the high seas 
over the Continental Shelf 


DATE: AUG. 16, 1976 
FILE: VES-5-18-R:CD:C 
100156 ML 


TO: Regional Commissioners of Customs 


FROM: Acting Director, Carriers, Drawback and Bonds Division 
Headquarters 
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This memorandum is intended to supplement and clarify the guide- 
lines and procedures outlined in Headquarters letter dated May 25, 
1976 (ORR Ruling 76-0043), with specific regard to the operation of 
offshore drilling rigs on the high seas over the outer Continental Shelf 
(i.e., beyond territorial waters). As has been stated, mobile offshore 
drilling rigs are deemed “vessels” as that term is used in the Customs 
Regulations (see section 4.0), and the rigs therefore generally are 
subject to the requirements in the laws and regulations administered 
by the Customs Service which are applicable to conventional vessels. 

It is recognized that it has been the practice of Headquarters, upon 
receipt of a request from the district director of Customs, to authorize 
the entry from, or clearance to, foreign ports of offshore drilling rigs 
operating at drilling locations on the high seas over the outer Continen- 
tal Shelf. This memorandum is the result of a recommendation by 
industry that the above authority be delegated to the regions. 

Upon review of the appropriate laws and regulations, it has been 
determined that, at present, there is no authority to require the 
entry from, or clearance to, foreign ports of offshore drilling rigs 
which come to rest at a geographical “point” on the high seas over the 
outer Continental Shelf, and not at an artificial island of fixed struc- 
ture erected on the Shelf for the purpose of exploring for or exploiting 
its natural resources. However, once such offshore drilling rig is secured 
for drilling operations, or otherwise engaged in oil drilling activities 
on the outer Continental Shelf, the Customs and navigation laws, 
including the entry and clearance requirements, are fully applicable 
for the duration of such operations. 

In other words, an offshore drilling rig which arrives at, and subse- 
quently departs from, a point on the high seas over the outer Con- 
tinental Shelf, other than an extant fixed structure (as that term is 
used in the outer Continental Shelf Lands Act, 43 U.S.C. 1333(a)), 
is not deemed to have arrived at or departed from a point, within 
United States jurisdiction to which the entry and clearance require- 
ments would apply. On the other hand, once the drilling rig becomes 
attached to the outer Continental Shelf as described above, it is 
considered a ‘fixed structure” and, as such, the movement of vessels 
(including other drilling rigs) and civil aircraft to and from such point 
involves the application of the entry and clearance requirements 
including those enumerated in the the aforementioned Headquarters 
letter (ORR Ruling 76-0043) and in a memorandum to the District 
Director, Philadelphia, dated May 19, 1976 (copy attached). 

Headquarters stated, in a letter dated January 2, 1957, to collectors 
at ports on the Gulf of Mexico, that although section 1.2(b) of the 
Customs Regulations prohibited entry or clearance of vessels at places 
other than ports of entry, unless authorized by the collector of the 
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district in which such place is located, collectors were not empowered 
to authorize an entrance or clearance outside a Customs collection 
district, which would include any place on the Continental Shelf out- 
side the territorial waters of the United States. The collectors were 
instructed that applications for entry or clearance of vessels outside 
Customs collection districts must be submitted to Headquarters for 
approval, pending the issuance of regulations giving the collectors 
authority to act in these matters. 

It will no longer be necessary to obtain authorization from Head- 
quarters with regard to the movement of vessels to and from fixed 
structures on the outer Continental Shelf to which the entry and 
clearance requirements are applicable. The authority to so act is 
hereby delegated to the regions, with further delegation to the dis- 
trict or port director at the discretion of the Regional Commissioner. 
It should be emphasized at this point that these instructions in no 
way affect the status of offshore drilling rigs coming to a point within 
the territorial waters of the United States. Clearly, arrival at or de- 
parture from a point in the territorial waters warrants the full appli- 
cation of entry and clearance requirements. In fact, the entry and 
clearance of offshore drilling rigs operating in whole or in part within 
territorial waters is already taking place upon the authorization of 
the district director concerned (see ORR Ruling 76-0043). 

Although, as we have stated, neither entry nor clearance of offshore 
drilling rigs operating at drilling locations on the high seas over the 
outer Continental Shelf can be required if the rig arrives at, and sub- 
sequently departs from, a geographical “point,” as opposed to a 
fixed structure erected on the Shelf, it is desirable that the regions be 
aware of the movement of these rigs to drilling locations on the outer 
Continental Shelf and subsequent establishment of a fixed structure 
thereon. It is our understanding that the Coast Guard requires 
advance notification of the approximate date work is to commence to 
establish such a fixed structure, and with regard to what is designated 
as a “Class A structure,” the District Commander must be notified 
by telegram the day construction is actually commenced (see 33 CFR 
67.40-1). In addition, the Coast Guard must be notified when the 
rig is ready to depart from its drilling location so that a ‘‘Notice to 
Mariners” can be issued. We recommend that the assistance of the 
appropriate Coast Guard District Commander be enlisted by the 
regions in order that Customs may be kept aware of the operation of 
offshore drilling rigs on the high seas over the outer Continental Shelf. 

This memorandum is being circulated as Supplement #1 to ORR 
Ruling 76-0043. 


(Signed) Atrrep G. ScHOLLE 
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(T.D. 78-170) 
Vessel Equipment: Container Stacking Frames 


OCT 5 1976 

REFER TO 
VES-13-18-R : CO: C 
102134 F 

Your file: 

INV-33 S:1:CC RG 


Area Director of Customs 

New York Seaport 

New York, New York 10048 

Dear Sir: 

Reference is made to your letter of April 30, 1976, transmitting a 
request by X, Inc. under Part 177 of the Customs 
Regulations, concerning the dutiable status of repairs performed 
abroad to stacking frames. The petitioner seeks review of the assess- 
ment of duty in connection with foreign repair entry No. (number) 
dated (date) at an entered cost of ($) relating to the (vessel). 
This letter also responds to your letter of May 13, 1976, transmitting 
X’s petition for relief from duties assessed on this entry. It is the 
position of your office that the stacking frames are vessel equipment 
and that the repairs perfomed abroad are dutiable under title 19, 
United States Code, section 1466(a). You cite CIE 1759/56, dated 
November 1, 1956, as the basis for your conclusion. 

The petitioner claims relief on the basis that the stacking frames 
which are the subject of the foreign repairs are either ‘instruments 
of international traffic” and that the repairs performed abroad, there- 
fore, are not dutiable under section 10.4la(h), Customs Regulations, 
or are dunnage, and the duty may be remitted under the authority 
of title 19, United States Code, section 1466(b) (3). 

Section 10.41a(h) of the Customs Regulations provides that when 
an instrument of international traffic is returned to the United States 
and released in accordance with the provisions of section 10.41a(a), 
Customs Regulations, foreign repairs made thereto are not subject 
to entry or the payment of duty. However, the petitioner has presented 
no evidence to indicate that stacking frames have been designated 
as instruments of international traffic in accordance with section 
10.41a, or that they were released as instruments of international 
traffic in accordance with section 10.41a(a). Therefore, the petitioner’s 
claim for remission of duty on this basis is denied. 

According to the petitioner’s claim, the stacking frame is composed 
of steel beams welded together to form a frame with metal container 
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guides placed on the frame to lock the four corner posts of containers 
stowed above and below the frame. The stacking frames are secured 
to the vessel during the voyage by being temporarily tied into the 
vertical buttresses which are part of the ship’s structure. The petitioner 
states that since a container vessel has much of its carrying capacity 
above deck subject to the force of wind and sea and subject to greater 
movement because of the location of the center of gravity, the stacking 
frames are placed between each tier of deck containers. Further, the 
stacking frames are portable and are lifted on and off the vessel by 
the same shoreside cranes used to remove the containers from the 
vessel. 

CIE 1759/56, to which you refer, cites the case of Southwestern 
Shipbuilding Co. v. United States (T.D. 40934), which defined the 
term “outfit and equipment” as including portable articles necessary 
or appropriate for the navigation, operation, or maintenance of a 
vessel, but not permanently incorporated in or permanently attached 
to its hull or propelling machinery and not constituting consumable 
supplies. 

The Court of Customs and Patent Appeals has stated in H. C. Gibbs 
v. United States, 41 C.C.P.A. 57, that “what constitutes equipment 
is a question which ‘must always be determined in view of the function 
of the vessel itself and the part which such articles play in enabling 
it to perfom such function.’” Further, the court cited the case of 
A. E. Warner Trustee, American Mail Line, Ltd. v. United States, 
28 C.C.P.A. 143, where they said: 


Generally, the term “equipment” includes the necessary adjuncts 
of a service and imports the outfit needed or required to accomplish 
a special object or purpose. 


Again, in American Mail Line, Ltd. v. United States, C.D. 1735: 


Items for securing and bracing cargo are dutiable, on the ground. . . 
that the work. . . (is). . . more in the nature of the installation 
of special devices than the laying of dunnage. 


Dunnage is defined in the same case as articles which are not fixed in 
position or attached to the vessel. 

X acknowledges that the stacking frames have been specially 
designed to be interchangeable between vessels of the same class to 
afford flexibility in their operation by allowing X to add or remove 
stacking frames from a vessel in response to fluctuations in the number 
of deck containers loaded. Further, the stacking frames are portable 
and are lifted on and off the vessel by the same cranes that handle 
the cargo. The stacking frames are required because of the uniqueness 
of container vessels which permits them to have most of their carrying 
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capacity above deck. This affects the security of the containers be- 
cause of the exposure of the containers to the elements and the loca- 
tion of the center of gravity. 

On the basis of the foregoing, it is our opinion that the stacking 
frames constitute “vessel equipment” and are subject to the provisions 
of title 19, United States Code, section 1466. 

We note petitioner contends that if the stacking frames are dunnage, 
duty may be remitted under the authority of title 19, United States 
Code, section 1466(b)(3). As indicated, we are of the opinion that 
the stacking frames are vessel equipment and not dunnage. Further, 
Customs has ruled in CIE 1642/59, Suppl. 1, of September 8, 1960, that 
the remission of duty on the cost of effecting repairs to equipment 
used for the control or protection of cargo may not be authorized. 

For these reasons, remission is denied. Your file is enclosed. 


This decision is being circulated to all Customs officers to ensure 
uniformity of the regulations. 


Sincerely yours, 

J.P. Tepeau 

Director 

Carriers, Drawback and Bonds Division 


(T.D. 78-171) 


Vessel Repair: Relief from Duties on Foreign Repairs 


Oct. 7, 1976 
REFER TO 
VES-13-18-R:CD:C 
102185 BJF 


Regional Commissioner of Customs 
New Orleans, Louisiana 70113 


Dear Sir: 


This is in reply to your memorandum of May 18, 1976, which you 
forwarded to us with a petition for relief filed under section 4.14(k), 
Customs Regulations, by (attorney) on behalf of X Corporation. The 
petition asks for a review of your denial of an application for relief 
that was filed in connection with foreign repairs to “A” (a vessel) 
that were declared on New Orleans vessel repair entry No. (number) 
dated January 29, 1976. Duty on the repairs was assessed under title 
19, United States Code, section 1466. 
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The “A” is a tug alleged to be a special purpose vessel built to 
particular specifications and designed to perform the function of 
anchor handling. It is used in activities related to offshore oil drilling. 
The letter of (date) from the petitioner states that the craft also 
engaged in tug supply activities. The file contains no photographs, 
plans or other evidence that the vessel is of a special design. The 
“A” departed the United States on May 20, 1974, and after an absence 
of 20 months returned to the United States on January 22, 1976, 
after having had certain foreign repairs. You denied an application 
for relief dated February 7, 1976. 


The petitioner seeks relief on alternate grounds which include: 


1. The vessel was a special purpose vessel not engaged in trade 
within the purview of 19 U.S.C. 1466(c), and therefore its repairs 
were not subject to duty. 

2. The vessel was incapable of engaging in trade and its repairs are 
therefore not dutiable pursuant to the holding in Corpus Company, 
et al. v. United States, C.D. 4390. 

3. The vessel had no opportunity to return to the United States for 
repairs due to the nature of its charter. 

4. The repairs were of an emergency nature (from which we infer 
remission is sought under 19 U.S.C. 1646(b)). 


As to the ‘‘A’s” repairs being duty free by virtue of her being a 
special purpose vessel, there is no need to obtain additional evidence 
or to rule on that issue, since the ship did not operate outside the 
United States waters for the 2 year period required by section 1466(c). 
Relief on that basis is denied. 

As to the relief sought pursuant to the ruling in Corpus, it is our 
position that section 1466 clearly expresses the intent of Congress 
regarding the dutiability of vessels documented to engage in the 
foreign or coasting trade, as is “‘A”’. The Congress had an opportunity 
to revise the language of section 1466 as it pertains to vessels merely 
documented to engage in, but not engaged in, such trade when it 
considered whether repairs to special purpose vessels should be 
exempt from duty. Since Congress, when considering the amendment 
of section 1466 prior to January 5, 1971, when paragraph (c) was 
added, did not modify that language, we must proceed on the assump- 
tion that they intended it to remain as written. We are restricting the 
holding in Corpus to that case only; a limiting Treasury Decision to 
that effect has been issued (T.D. 76-233). Relief predicated on the 
Corpus holding is also denied. 

Claims for duty free foreign repairs based on the vessel being unable 
to return to the United States recur with a frequency equalled by few 
other claims. We have repeatedly ruled that the statute does not 
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authorize us to grant relief on that basis. Senate Report (Finance 
Committee) No. 91-1474, dated December 16, 1970, defined the 
purpose of paragraph (c) (then under discussion) as to exempt from 
duty the cost of repairs and equipment to “vessels which must be 
away from U.S. ports for extended periods of time and which during 
the course of that time must make normal repairs if they are to re- 
main competitive with their foreign counterparts.” An exemption was 
made in favor of certain types of vessels (special purpose) and only 
to vessels absent from the United States for 2 years or more. While 
the ‘‘A’’ does not meet those criteria, and we perhaps need not extend 
this decision to non-special purpose vessels away from U.S. waters 
for more than two years, we believe that the number of claims for 
relief based on such absences justify further discussion of the subject. 
It is true that the Congress considered the absence of a vessel from 
U.S. waters for an extended period of time to be grounds for relief 
from duties on foreign repairs to those vessels. However, in the cited 
Senate Report, it is stated ‘Besides shrimp boats, the amendment 
would apply only to ‘special service vessels,’ such as barges, and 
drilling vessels, oceanographic vessels, which, like shrimp boats, 
cannot return to U.S. ports to secure necessary repairs, without great 
inconvenience.”’ While such “great inconvenience’? was considered 
by the Congress as a determinative factor in granting relief, its 
application to ‘“‘special service vessels” precludes our generally 
granting relief to cargo-carrying vessels of the merchant fleet on that 
basis. We therefore reaffirm, subject to the section 1466(c) provision 
for special service vessels, that relief from duty on foreign repairs 
will be denied when based on a claim that the vessel, by virtue of a 
long term charter or other good cause, was unable to have its repairs 
accomplished in the United States. 

Finally, remission is sought on the grounds that the repairs were of 
an emergency-nature. The statute does not authorize us to grant relief 
on that basis. The petition does not specify the nature of the emergency 
(thereby denying us an opportunity to find ‘other casualty’ under 
section 1466(b) In the emergency situation). As we have stated in the 
past, we will not examine all the evidence to determine what grc unds 
for relief may exist and then, having decided what we perceive the 
petitioner’s case to be, consider the evidence and subsegently deny or 
grant relief based on our own arguments. We therefore deny telief 
and point out that the petitioner should be advised that we are not 
authorized to grant relief solely on the basis that the repairs were 
necessitated by an emergency. 

The above is not to say that no relief is granted. While rental tools 
used to accomplish repairs are dutiable as an integral part of the cost 
of those repairs, items such as the cost of hiring a pontoon for access, 
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if segregated by the petitioner (parenthetical reference to invoice 
deleted), are equatable to a staging cost which, pursuant to CIE 
1822/58, is not considered to be repairs. On submission of proper 
evidence under ORR 23-69, remission might be justified on certain 
repairs to delicate and sensitive electronic instruments (parenthetical 
reference to invoice deleted). We agree with you that repairs (restricted 
to those necessary to maintain the vessel in a seaworthy condition to 
enable it to reach its U.S. port of destination) necessitated by the 
propeller and shaft being fouled by a buoy cable are resultant from 
“other casualty” within the purview of section 1466(b). This presup- 
poses that a responsible member of the crew had no reasonable op- 
portunity to avert the casualty. Regarding dutiability of use of a crane 
(parenthetical reference to invoice deleted), if the cost can be segre- 
gated it is non-dutiable (CIE 941/60). No doubt, as the various items 
are reviewed, you will consider whether you wish to give the petitioner 
an opportunity to submit additional evidence on which relief might 
be based. 

We note that a number of invoice pages are noted ‘‘Warranty” or 
“Warranty or Ins,” etc. We agree with you (having noted your pro- 
posed liquidation) that the mere applicability of a warranty to a repair 
item, without reference to the warranty contract, will not justify 
relief. If as the file develops you wish to forward it to Headquarters 
for further review, please do so. 

Your file is returned. 

Sincerely yours, 

J. P. TeBeau 

Director 

Carriers, Drawback and Bonds Division 


(T.D. 78-172) 


Vessel Repair: Relief from Duties on Foreign Repairs; 
Pipelaying Barge 
Oct. 19, 1976 
REFER TO 
VES-13-18-R:CD:C 
102060 BJF 
101985 


Regional Commissioner of Customs 
New Orleans, Louisiana 70112 
Dear Sir: 


This is in reply to your memoranda of March 25 and October 5, 
1976, with enclosures, which pertain to a petition for relief from 
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duties assessed under title 19, United States Code, section 1466, on 
foreign repairs to “A’’ (a vessel) the subject of Morgan City, Louisiana, 
vessel repair entry No. (number) dated (date). 

You suggest that the barge, which the petitioner claims to be a 
“special purpose vessel’? within the purview of title 19, United States 
Code, section 1466(c), should qualify for free entry for all repairs 
made after the first 6 months following its departure from the United 
States, since it was in foreign waters for more than 2 years. 

The petitioner states that the craft is a pipelaying barge with dimen- 
sions of 420 feet by 120 feet by 28 feet with hotel facilities for 225 
workmen, equipped with specialized machinery for laying pipe. There 
is a longitudinal slot at the center of the vessel that is 16 feet wide, 
through which pipe is laid on the ocean floor. The deck contains 
line-up stations for joining pipe before it is laid. According to the 
evidence submitted, her only overseas activity, during the period in 
question, was pipelaying. 

We agree with you that the described vessel was clearly ‘designed 
and used primarily for purposes other than transporting passengers 
or property in the foreign or coasting trade.”’ The desired relief is 
eranted. 

This decision is being circulated to all Customs officers to ensure 
uniformity. 

Sincerely yours, 

J. P. Teseav 

Director 

Carriers, Drawback and Bonds Division 


(T.D. 78-173) 


“Tug/Supply Vessel” as “Special Purpose Vessel’ ; 


Design and Use as Determinative 


Dec. 28, 1976 
REFER TO 
VES-13-18-R:CD:C 
102177 BJF 
102041 
101985 
Your file: 
VES-13-18-V:0:CV:L 
Regional Commissioner of Customs 
New Orleans, Louisiana 70112 
Dear Sir: 


This is in reply to your memoranda of March 11 and May 18, 1976, 
which you forwarded with certain evidence pertaining to a petition 
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filed by X Corporation for relief from duties assessed under title 19, 
United States Code, section 1466, against repairs to “A” (a vessel) 
the subject of entry No. (number) dated November 10, 1975. The 
sole issue on which you seek a ruling is whether the subject vessel is 
a “special purpose vessel” within the purview of section 1466(c). 

Your memorandum of March 11, 1976, states that you believe 
“A” to be a special service vessel which qualifies for free entry of all 
repairs made after the first 6 months of a voyage which involves 
the vessel’s absence from the United States for a pericd exceeding 2 
years. We note that our May 5, 1976, ruling relative to this vessel was 
written under the assumption that the vessel left the United States on 
July 4, 1973, and that the repairs took place in December, 1973, less 
than 6 months later. The Declaration of Foreign Repairs (CF 3415) 
declared only repairs made on December 4, 1973, in Aberdeen, 
Scotland. Entry No. (number) dated November 10, 1975, specified 
repairs in Aberdeen on December 4, 1975, which we assumed to a 
typographical error (indicating that we were being asked to rule on 
repairs which took place less than 6 months after the vessel’s de- 
parture from the United States). Your memorandum of May 18, 
1976, by way of explanation, pointed out that “there were other 
repairs made to the vessel after tie first six months of the voyage.” 


“A” is owned by X Corporation. It is noted on its specification 
‘ 


chart as a “tug/supply vessel”. Mr. (name) of that organization 


filed a petition dated March 5, 1976, in which he describes the design 
and function of the vessel. He also forwarded a photograph. The 
photograph reveals all of the tug’s superstructure moved well forward 
on the hull, abaft of which (approximately % of the vessel) is a clear 
deck, apart from what appear to be towing winches and drums. 

Mr. (name) states that the design of the tug allows it to tow drilling 
rigs from one location to another, or to handle anchors by pulling 
the anchors, returning them to the rig, and resetting them in a 
pattern to dynamically suspend the drilling rig within its anchoring 
system. The vessel appears to be equipped with a double drum and 
stern roller which runs the approximate width of the stern. In short, 
“A” appears to have been designed and used other than for the 
transportation of passengers (or workmen) or cargo; that is, other 
than for the transportation of workmen or supplies between the 
rigs, drilling sites, and/or the mainland. 

Accordingly, those repairs which occurred more than 6 months 
after the vessel’s last departure from the United States on a voyage 
of 2 years duration or longer are not dutiable under title 19, United 
States Code, section 1466. We wish to point out that in each case 
involving vessels which service a rig, the individual facts must be 
explored for a determination as to whether the service vessel was, in 
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fact, used to transport cargo or workmen between the drilling site 
and a port or other vessels. 
We are circulating this decision to all Customs officers to ensure 

uniformity of treatment. 

Sincerely yours, 

J. P. TeBEav, 

Director, 

Carriers, Drawback and Bonds Division 


(T.D. 78-174) 


Seizure of merchandise; 19 U.S.C. 1592; immediate delivery procedure 


January 11, 1977 
REFER TO 
ENF-4 R 
xENT-1-01 R:E:E 
303703 M 

303743 M 


Regional Commissioner of Customs 
San Francisco, California 94102 
Dear Sir: 


This is in response to your correspondence of August 5 and 
August 18, 1976, concerning the applicability of section 592, Tariff 
Act of 1930, as amended (19 U.S.C. 1592), to certain situations in- 
volving entry of merchandise by means of consumption entry and the 
use of immediate delivery procedures. Specifically, in your memoran- 
dum of August 18, 1976, you ask four questions relating to each of 
these two procedures. First, you want to know whether merchandise 
is subject to seizure under the provisions of section 592 when at the 
time of examination misdescriptions and misclassifications are found 
in the invoice. Next, you ask whether merchandise is subject to seizure 
under the provisions of section 592 when at the time of examination 
the merchandise which was claimed to be American goods returned, 
not advanced in value under item 800.00, Tariff Schedules of the 
United States, (19 U.S.C. 1202), is found to be of foreign origin and 
duitable. Third, you ask whether the immediate delivery procedure is 
considered an entry. Finally, you want to know whether Customs can 
require an importer to rate an invoice to show the item number under 
the Tariff Schedules of the United States and the rates of duty when 
an immediate delivery permit has been filed. 

Prior to answering your specific questions we believe it is necessary 
to make some general comments with respect to seizure of merchandise 
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under section 592. The seizure of an importers merchandise is an 
extremely harsh action which should only be utilized in a limited 
number of situations. Seizure of merchandise may place the importer 
in the position of being unable to continue his business, of breaching 
his contractual commitments with his customers, and may cause him 
unwarranted financial losses. Further, seizure of merchandise places 
time constraints upon the Customs Service in the processing of these 
cases which could result in the courts failing to sustain our seizure if 
these time limitations are not met (see for example, Sarkisian v. U.S. 
472 F2d 468). Accordingly, as a matter of policy the seizure of mer- 
chandise should only be undertaken when the district director is 
satisfied that the importer is insolvent, is beyond the jurisdiction of 
the United States, or for some other compelling reason seizure of the 
merchandise is necessary to protect the revenue. Absent such circum- 
stances, it is in the best interest of all parties concerned to assess a 
claim for forfeiture value. 

We are aware that the above stated policy and section 162.41(a) 
of the Customs Regulations (19 CFR 162.41(a)), are in apparent 
conflict with section 162.21(a) of the Customs Regulations (19 CFR 
162.21(a)). Section 162.21(a) indicates that any customs officer having 
reasonable cause to believe that any law, the enforcement of which is 
within the jurisdiction of the Customs Service, has been violated by 
reason of which any property has become subject to forfeiture, will 
seize such property if available. Section 162.41(a) states when mer- 
chandise or the value thereof is subject to forfeiture under section 592, 
the district director may elect to proceed against the merchandise 
or its domestic value. Action will be taken by Headquarters to amend 
the regulations and clarify the situations in which the district directors 
should seize merchandise. The district directors should in the mean- 
time be guided by the information contained in the previous paragraph. 

Under the provisions of section 592 any of the persons enumerated 
in the statute who enter or introduce or attempt to enter or introduce 
merchandise into the commerce of the United States by means of a 
false declaration, statement or practice, whether written or verbal, 
without reasonable cause to believe the truth of such declaration, 
statements or practice subjects the merchandise to seizure or a claim 
for forfeiture value. In order to assess a penalty under section 592 the 
district director must believe (1) there was a falsity, relevant omission, 
false practice, etc., in the entry or attempted entry and, (2) the false 
statement, declaration or practice occurred without having reasonable 
cause to believe the truth of the statement, declaration or practice. 

Whether or not there has been an entry or introduction or an 
attempted entry or introduction by means of a false declaration, 
statement or practice without reasonable cause to believe the truth 
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of such declaration, statement or practice depends upon the facts 
surrounding the particular transaction. Because each case turns upon 
its particular facts, hard and fast rules to be followed cannot be 
established. However, the district directors when making the deter- 
mination that a violation has resulted should keep in mind the pro- 
visions of Headquarters Circular ENF-4—R:E:P dated December 15, 
1975, relating to technical and petty violations. 

We realize that the various district directors may not uniformly 
conclude from a given set of facts that there has been a violation 
or arrive at the same classification of the violation (i.e., ordinary 
negligence, gross negligence, intentional) once it has been determined 
there is a violation of section 592. Accordingly, in an effort to establish 
uniformity and provide guidance to Customs officers we intend to 
embark upon a program of publishing selected penalty decisions. 

In an effort to provide full and complete answers to your questions 
without being redundant we will answer your third question first. 
Therein you ask whether the immediate delivery procedure is consid- 
ered to be an entry. 

Sections 484 and 485, Tariff Act of 1930, as amended (19 U.S.C. 
1484, 1485), establish the entry and declaration requirements com- 
monly referred to as the formal entry procedure. The provisions of 
section 498, Tariff Act of 1930, as amended (19 U.S.C. 1498), set 
forth the various classes of merchandise for which informal entry is 
permitted. The immediate delivery procedure which permits Customs 
to release merchandise to the importer or his agent prior to entry is 
contained in section 448, Tariff Act of 1930, as amended (19 U.S.C. 
1448). This latter procedure is not an entry procedure and documents 
filed cannot be considered an entry. However, the fact that the 
immediate delivery procedure is not an entry does not preclude the 
applicability of section 592 since an attempt to enter or introduce 
merchandise into the commerce of the United States by means of a 
false declaration, statement or practice without reasonable cause to 
believe the truth thereof is a violation of section 592. Accordingly, 
if a declaration, statement or practice is false and the importer did 
not have reasonable cause to believe the truth of the declaration, 
statement or practice, the attempt to introduce the merchandise into 
the United States by use of the immediate delivery procedure is a 
violation of section 592. 

It cannot be overemphasized, however that the district director must 
take a long hard look, at the facts in order to determine if the importer 
had reasonable cause to believe the truth of the declaration, statement 
or practice he utilized. Falsity slone is not enough to establish a 
violation of section 592. The known facts may clearly establish a 
falsity but not provide sufficient information on which to determine 
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whether there was reasonable cause to believe the truth of the declara- 
tion, statement or practice on the part of the importer. Very often, at 
the time of immediate delivery release the importer has not seen his 
merchandise and must rely on the information given to him by the 
seller. Often discrepancies will be corrected at the time of entry. 
Accordingly, it may, in a given situation, be best to wait until the 
importer has had time to examine his merchandise and has actually 
filed an entry which is false before we establish a penalty action. It is 
not our aim to punish importers for honest mistakes. A little patience 
on our part could eliminate the need for a lengthy, costly and time 
consuming penalty procedure. 

Initially you asked whether merchandise is subject to seizure under 
section 592. when at the time of examination misdescription and 
misclassifications are found in the invoice. As indicated above falsity 
alone is not a valid basis for penalty action under section 592, be that 
action seizure or a claim for forfeiture value. There must be a falsity 
without reasonable cause to believe the truth of the declaration, 
statement or practice. Nor does the fact that the falsity occurred in 
the immediated delivery stage as opposed to the entry stage of process- 
ing affect the legal basis for the action. However, as a practical matter 
from the standpoint of proving the violation based upon the facts it 
may be an easier matter to sustain the action after the importer has 
an opportunity to view his merchandise and the related documentation 
and actually files a false entry. 

The answer to your first question is equally applicable to your 
second question, which relates to whether merchandise is subject to 
seizure under the provisions of section 592 when at the time of examina- 
tion the merchandise which was claimed to be American goods re- 
turned, not advanced in value, is found to be of foreign origin and 
dutiable. The falsity alone, as we indicated in the response above, is 
not enough. There must be a falsity without reasonable cause to 
believe the truth of the declaration, statement or practice. Further, we 
are of the opinion that if the falsity occurred in the immediate delivery 
stage of processing, as a practical maiter, it is best for the district 
director to wait until the importer has had an opportunity to view his 
merchandise and related documentation and correct any errors before 
deciding whether to initiate a penalty action. 

Finally, in your August 18 communication you asked whether 
Customs can require an importer to rate an invoice to show the item 
number under the Tariff Schedules of the United States and appli- 
cable rates of duty when the immediate delivery documentation is 
filed. Under the provisions of section 142.6 of the Customs Regulations 
(19 CFR 142.6) examination and release of merchandise under a 
special permit for immediate delivery will not be made unless the 
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examining officer has been furnished an invoice, waybill or other 
satisfactory document setting forth an adequate description of the 
merchandise and the quantities. Also necessary are the values or 
approximate values where this information is needed for examination 
purposes. The determination of whether this value information is 
necessary rests with the district director or his designate. There is no 
requirement for the importer to provide information relating to tariff 
schedule item numbers or rates of duty. While section 448, Tariff 
Act of 1930, as amended, authorized the Secretary of the Treasury to 
promulgate regulations to provide for the issuing of special permits 
for immediate delivery, no action to amend the regulations to require 
information with respect to tariff schedule item numbers and rates of 
duty is contemplated. However, should an importer gratuitously 
provide this information it could provide a basis for an action under 
the provisions of section 592 if it is false and the facts establish that 
it was provided without reasonable cause to believe the truth of the 
information provided. 


In your memorandum of August 5, 1976, several additional questions 
are asked. Basically, you present four factual situations involving 
use of an immediate delivery permit for a single shipment, a blanket 
(annual) immediate delivery permit and a consumption entry and 
ask whether a violation of section 592 has resulted and whether the 
merchandise should be seized at the time of examination. Headquar- 
ters position on seizures for violation of section 592 has been discussed 
above. 

However, before answering your specific questions a further general 
comment is in order. Legally, if there has been an attempted entry or 
introduction of merchandise by means of a false declaration, state- 
ment or practice, whether verbal or written, without reasonable cause 
to believe the truth of the statement, declaration or practice, it makes 
no difference whether the false declaration, statement or practice 
was made as part of a blanket immediate delivery procedure, an 
immediate delivery procedure for a single shipment or a consumption 
entry. However, the degree of culpability of the importer could be 
affected by the type of procedure utilized. 

The type of procedure used is one of the many facts to be considered 
in determining whether the importer’s action was merely a technical 
violation or an intentional act to defraud the revenue or something 
in between. In light of the foregoing we will simply discuss the four 
factual situations you have presented and draw no distinction as to 
whether the procedure used was a blanket immediate delivery permit, 
an immediate delivery permit for a single shipment, or a consumption 
entry. 
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The first situation set forth in your memorandum is that docu- 
mentation has been filed with the general description “automobile 
parts.”’ An invoice is presented covering automobile parts as well as 
other articles described as ‘emblems.’ Upon examination, the 
emblems are found to be key rings, each bearing an emblem. 

The question of whether or not a violation of section 592 has taken 
place is not always a clear cut determination. From the information 
you have provided it is not possible for us to conclude whether a 
violation of section 592 has resulted in this factual situation. Clearly 
there has been a misdescription of the merchandise resulting in a false 
declaration. The question which must be resloved is was this declara- 
tion provided without reasonable cause to believe the truth thereof. 
The answer to this question depends upon the facts and circumstances 
surrounding the presentation of the documentation. Clearly, if the 
importer had, in fact, ordered “emblems” and received “key chain 
emblems” without having been advised by the exporter of the mistake 
he would have had reasonable cause to believe the truth of his declara- 
tion of “emblems.” This however is rarely the case. Accordingly, 
other questions must be asked to ascertain all of the facts and cir- 
cumstances surrounding the transaction. For example, who was the 
supplier of the merchandise; did the key chain emblems come from a 
supplier of automobile parts or automobile accessories; and has the 


importer brought this type of merchandise (i.e., key chains), into the 
United States previously. All of these questions and many more may 
need to be answered in order to determine whether or not there has 
been a violation of section 592. Many of these same questions may 
have to be answered in determining the degree of culpability of the 
importer once it has been determined that reasonable cause to believe 
the truth of the declaration did not exist. 


The second situation you present is that documentation has been 
filed with the general description, ‘‘women’s knit wearing apparel, 
of man made fibre, not ornamented.” An invoice is presented with 
a general description, “‘women’s knit acrylic sweaters, model 460.” 
Written on the face of the invoice in long hand is the phrase, “not 
ornamented.”’ Upon examination, the sweaters are found to have a 
fringed tie belt. 

As with the previous factual situation there is inadequate informa- 
tion for us to conclude whether or not section 592 has been violated. 
Again we have an apparent misstatement presented in the documents. 
However, whether or not this misstatement is a violation of section 
592 cannot be determined without looking into the facts and circum- 
stances surrounding the transaction to determine whether or not 
there was reasonable cause to believe the truth of the declaration. 
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At this point a comment is in order with respect to the concept of 
“ornamentation.” For purposes or the tariff schedule the term ‘‘orna- 
mentation” is defined in Headnote 3, Schedule 3, Tariff Schedules of 
the United States. While the definition of ornamentation is settled 
the question of whether a particular article is within that definition 
often is not settled. Accordingly, we are of the opinion that a claim 
of ornamentation in documentation presented to Customs should be 
treated as a classification question which should not be the basis for 
a section 592 violation absent facts which would clearly establish that 
the importer was attempting to defraud the revenue or otherwise 
violate the law. 

In your third factual situation documentation has been filed at a 
Canadian border port. Included in the categories of merchandise is 
an item listing American goods returned, item 800.00., Tariff Schedules 
of the United States. An invoice is presented covering merchandise 


United States. The invoice includes a foreign shipper’s export declara- 
tion in accordance with section 10.1(a)(1) of the Customs Regulations 
(19 CFR 10.1(a)(1)), stating that the articles are the product of the 
United States. 

Upon examination, the merchandise is found to be marked “Made 
in Japan”. You further state that it is a general belief at the port that 


Canadian law regards any item exported from the United States to 
Canada as a product of the United States. 

As with the earlier discussed factual situations there is clearly a 
false statement. The decision of whether or not to establish a penalty 
case turns upon whether or not there was reasonable cause to believe 
the truth of the documentation provided to Customs. This question 
like the earlier situations can only be resolved by an inquiry into all 
the facts and circumstances of the transaction. 

You have indicated that it is the general belief at this particular 
port that Canadian law regards any item exported from the United 
States to Canada to be a product of the United States. Of extreme 
importance in this case is what did the importer believe and was this 
belief reasonable under the facts and circumstances. If he subscribed 
to this point of view, you may consider that there has been purely a 
technical voilation which could be handled under Headquarters Cir- 
cular ENF-4—-R:E:P dated December 15, 1975. On the other hand if 
the importer had actual knowledge of the regulatory requirements and 
failed to follow them a penalty consonant with the degree of culpability 
may be warranted. In any event it would appear that appropriate 
action should be taken at the port to advise all concerned persons of 
the entry requirements for merchandise claimed to be American goods 
returned. 
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We note that with respect to this third factual situation you have 
directed our attention to section 172.22(c) of the Customs Regulations 
(19 CFR 172.22(c)), relating to nonproduction of free entry or reduced 
duty documents. This section of the Customs Regulations has no 
application to the immediate delivery situation, nor would the fact 
that an entry was filed which is subsequently determined to have 
violated section 592 affect the application of this provision. A section 
592 penalty action would be instituted where a violation has occurred. 
However, for purposes of liquidating the entry the district director 
would consider the claim for free entry as abandoned upon the assess- 
ment and payment of duty and the bond given for the production of 
the document would be cancelled without the collection of liquidated 
damages. 

The fourth and final factual situation you present relates to the 
situation in which an importer informs his broker of the proper classi- 
fication of an item, another employee of the broker is unaware of this 
and contacts the import specialist to learn the correct classification. 
Based upon his records, and an inconclusive invoice description the 
import specialist provides an incorrect classification whicht he broker’s 
employee uses. The merchandise is examined and found to be incor- 
rectly classified by the examining officer. 

Again from the facts provided we are unable to determine whether 
Section 592 has been violated. With this final situation clearly the 
broker had information as to the correct classification. The question 
as with the earlier factual situations depends upon whether those 
individuals involved in the importation of the merchandise had reason- 
able cause to believe the truth of the information provided to Customs. 
The invoice contained “inconclusive information” but not erroneous 
information. If the merchandise may arguably be classified under the 
cited provision there may be a classification question which should 
not be the subject of a section 592 violation. An inquiry into all the 
facts and circumstances is necessary to make this determination. 

In a situation such as the one herein presented the inquiry must be 
directed at both the broker and the importer. Clearly the broker had 
the correct information. If the incorrect tariff classification number was 
provided by the broker without reasonable cause to believe the truth 
of that information, liability would attach under section 592. 

Because the broker is the agent of the importer, the importer as the 
principal could also be held liable. 

While we have not provided you with simple answers to your ques- 
tions, we believe a method of analysis has been provided which will 
enable your district directors to consider all the facts and draw a 
logical conclusion regarding the question of whether section 592 has 
been violated. 
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The district directors should also keep in mind that the prepenalty 
procedure (19 CFR 171.1(b), 171.1(b)C.R.) provides a vehicle for 
ascertaining facts to assist them in making their determination of 
whether the importer had reasonable cause to believe the truth of the 
declaration, statement or practice. 


In your memorandum of August 5, 1976, one final question is raised 
relating to the circumstances in which a container is considered to be 
the examination package. For the purposes of fulfilling the require- 
ments of section 499, Tariff Act of 1930, as amended (19 U.S.C. 1499), 
a container could be considered the examination package if the con- 
tainer is a bulk shipment or the container consists of merchandise 
classifiable under one item number of the tariff schedules even though 
one or several units are separately packaged. 

Because of the significance of the questions raised and our answers 
thereto, we are taking the liberty of furnishing copies of this response 
to all Regional Commissioners for their appropriate action. 

Sincerely yours, 
LEronarD LEHMAN 
Assistant Commissioner 
Regulations and Rulings 


(T.D. 78-175) 


Vessel Repair: Foreign Repair of Damage Occurring Prior to Departure 


from US. 


Jan. 14, 1977 
REFER TO 
VES-13-18-R: CO: C 
102046 BJF 

Your file: 

INV-33 S:1:CC RG 


Regional Commissioner of Customs 
New York, New York 10048 
Dear Sir: 

I have your letter of March 12, 1976, submitting a petition filed by 
X Corporation (petitioner) under section 4.14(k) of the Customs 
Regulations, seeking remission from duties assessed under title 19, 
United States Code, section 1465 on foreign repairs to “A” (a vessel) 
which were declared on Entry No. (number) dated June 18, 1974. 


The petition requests review of your decision which denied an 
application claiming relief. 
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The petitioner states that the vessel left New York on April 29, 
1974, and struck rocks in U.S. waters off Bergen Point, New Jersey, 
while under the master’s control. Contact with the rocks continued 
for 20-60 seconds. The vessel was brought to Bay Ridge Flats, New 
York, by the pilot, where it anchored. The company’s Superintendent 
Engineer and an American Bureau of Shipping (ABS) surveyor upon 
inspection concluded that the vessel was seaworthy and could proceed 
foreign. However, another inspection was made overseas, and the 
ABS Amsterdam surveyor determined that the vessel was in need of 
repairs before proceeding back to the United States. 

The petitioner in the March 4, 1976, letter to Customs attempts to 
place blame for repairs on the ABS stating ‘“‘the vessel’s owner finds 
himself in a situation here wherein the American Bureau of Shipping 
allowed the vessel to sail as seaworthy however his counterpart in 
Europe saw fit to detain the vessel as unseaworthy despite the fact 
that no other incidents were reported during the voyage.” 

We find no basis for authorizing relief. The negligence of the master, 
if any, is not grounds for finding a casualty, since the master is a 
responsible member of the crew (T.D. 55670(2); CIE 119/59). Nor is 
the negligence of the company’s Superintendent Engineer or the ABS 
surveyor, if any, a casualty within the purview of section 1466(b). 
On the other hand, the vessel returned to an anchorage in the United 


States after the damage was sustained. It then proceeded foreign. 
There is a line of cases (CIE 1325/58, 1875/58, and 208/62) holding 
that remission will not be granted for repairs resulting from damage 
that took place before the voyage commenced. 

Relief is denied for the above reasons. Your file is returned. 

This decision is being circulated to all customs officers to ensure 
uniformity. 


Sincerely yours, 

J. P. Tepeau 

Director 

Carriers, Drawback and Bonds Division 


(T.D. 78-176) 
Marking: Required for “antique” watches 
Sept. 1, 1977 
MAR-2-05-R:E:R 
707243 JB 


District Director of Customs 
Washington, D.C. 20018 
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Director, Entry Procedures and Penalties Division 
headquarters 


Internal Advice request regarding the marking requirements 
applicable to Semi-Antique watches 


This is in reply to your request for Internal Advice as to whether 11 
semi-antique pocket watches may be exempted from the special 
marking requirements provided for in Schedule 7, Part 2E, Headnote 
4, TSUS. 

With regard to his request for exemption from marking, the im- 
porter has urged us to consider that the watches are second-hand and 
are being offered for sale as old or “antique” (they are all at least 
65 years old)’’; the countries of origin, while reasonable certain to be 
as shown (i.e., Switzerland), may have been affected by the changes 
in the political structure of the region over the past century, leaving 
the proper marking open to conjecture; and, finally, as “old” or 
“antique’’ articles, forcing the importer to affix his name to the case, 
or any other markings to the article, will destroy the aesthetic and 
antique quality of the articles. 

Unfortunately, however, the special marking requirements are 
mandatory and the Customs Service has not been granted the au- 
thority to waive them. Accordingly, since the watches are not ‘“an- 


tiques”’ as defined in item No. 766.20, TSUS, which specifies that for 
an article to be considered as an antique it must be at least 100 years 
old, the watches will have to be marked as provided for in Schedule 7. 


(Signed) Darreui K. Kast 
for Harvey B. Fox 


(T.D. 78-177) 
Classification; Log skidding tractor 


DATE: Sept. 9, 1977 
FILE: CLA-2:R:CV:MA 
053291 HL 


To: District Director of Customs 
Buffalo, New York 14202 
From: Director, Classification and Value Division 
Subject: Internal Advice Request No. 116-77 concerning the tariff 
status of log skidding tractors 
This is in reply to your request for internal advice dated July 15, 


1977, on behalf of (name) Buffalo, New York, concerning the tariff 
status of log skidding tractors, products of Canada. 
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The merchandise in question consists of log skidding tractors 
designated in the submitted literature as Pay logger models S-8, 
S-8A, and S-10. These tractors, imported by (name Chicago, Illinois, 
are designed primarily for use in skidding logs on farms, including 
tree farms. Skidding is the process of dragging logs from the stump to 
a landing, skidway, or mill. All the models in question feature articu- 
lated steering, front axle oscillation, rear-mounted winch, heavy plane- 
tary axles with no-spin differentials, four-speed diesel engine, massive 
frame, dozer blade, high ground clearance, hydraulic disc braking, 
cushioned dual hydraulic steering cylinders, speed bank lubrication, 
and full power shift with torque converter. 

In United States v. Norman G@. Jensen, Inc., C.A.D. 1183 (1977), the 
Court of Customs and Patent Appeals held that a tractor used in the 
harvesting of trees on farms is engaged in an agricultural pursuit. 
Since the Pay logger models S—8, S-S8A, and S—10 log skidding tractors 
are of the same class or kind as those before the court, they are clas- 
sifiable under the provision for tractors suitable for agricultural use in 
item 692.30, Tariff Schedules of the United States, and entitled to 
free entry. 


(Signed) A. P. Scurrriin 
for SALVATORE E. CaRAMAGNO 


(T.D. 78-178) 
Classification: Knit baby blankets with openwork design 


DATE: Sept. 12, 1977 
FILE: CLA-2:R:CV:MC 
053161 PR 
TO: Area Director of Customs 
John F. Kennedy International Airport 
New York, New York 11430 


FROM: Director, Classification and Value Division 


SUBJECT: Internal Advice No. 127/77, concerning the tariff classi- 
fication of baby blankets 


The subject internal advice request was initiated by (names) 
and concerns the tariff classification of two styles of knit baby blankets. 

The issue presented is whether the merchandise should be classified 
under the provision for lace or net bedding whether or not ornamented, 
other, in item 363.25, Tariff Schedules of the United States (TSUS), 
or under the provision for other bedding not ornamented, of man- 
made fibers, in item 363.85, TSUS. 
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Two samples were submitted. The sample labzled No. 7160 meas- 
ures approximately 36 inches by 40 inches and is labeled to contain 
85 percent acrylic fibers and 15 percent nylon fibers. It has a sub- 
stantial amount of openwork which creates a floral pattern. The 
second sample is labeled No. 7162 and measures approximately 40 
inches by 40 inches. It has the same fiber content as the first sample 
and has floral and giraffe patterns created by openwork spaces. 
Both samples are knit and contain substantial amounts of openwork. 

Lace is generally considered to be an openwork fabric with an 
inwrought design. Lace is also defined as an ornamental or decorative 
openwork fabric in which the ornamentation and fabric are produced 
concurrently by the intertwisting of threads. Under either definition, 
substantial portions of the submitted samples, if not the entire 
samples, are considered to be lace. 

Headnote 2(h), Schedule 3, TSUS, provides that a lace article is an 
article which is wholly or almost wholly of lace whether that lace 
pre-existed the article or was formed in the process of producing the 
article. General Headnote 9(f)(ii), TSUS, defines ‘‘wholly of” as 
meaning that an article is, except for negligible or insignificant 
quantities of some other material or materials, composed completely 
of the named material. General Headnote 9(f) (iii), TSUS, defines 
“almost wholly of” as meaning that the essential character of the 
article is imparted by the named material, notwithstanding that 
significant quantities of other material or materials may be present. 

On viewing the submitted samples, we are of the opinion that if each 
sample is not wholly of lace, the lace portions at least provide the 
essential characteristic of each article. Accordingly, the submitted 
samples are lace articles for tariff classification purposes and are proper- 
ly classifiable in item 363.25, TSUS. 

A copy of this memorandum may be furnished to the inquirer. 


SALVATORE E. CARAMAGNO 


(T.D. 78-179) 
Classification: Insulation pins 


DATE: SEP. 13, 1977 
FILE: CLA-2: R: CV: MA 
053167 DB 
TO: District Director of Customs 
Buffalo, New York 14202 


FROM: Director, Classification and Value Division 
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SUBJECT: Internal Advice Request No. 00124/77 concerning the 
tariff status of Insulation Pins 


This is in reply to your request for internal advice dated July 22, 
1977, on behalf of (name) concerning the tariff status of “insulation 
pins,” manufactured in Canada. Descriptive literature and several 
samples were submitted with this inquiry. 

The submitted samples consist of several 114 and 2 inch steel pins, 
having the appearance of nails except for a protruding tip in the center 
of the flathead end. The insulation pins are welded to the desired 
surface by utilizing an electric pin welder, with the protruding tip 
serving as the weld point. The insulation material is then impaled over 
the pointed pin at the opposite end. The insulation material may then 
be secured by the attachment of a specially designed clip. 

The inquirer, (name), suggests that this merchandise is classifiable 
under the provision for nails, of base metal, in either item 646.25 or 
646.26, Tariff Schedules of the United States (TSUS). The inquirer 
states that this merchandise, although described in the submitted 
literature as insulation pins, is also commercially referred to as “‘insula- 
tion studs or nails.” However, no evidence was presented to support 
this proposition. 

After a thorough review of this matter, we cannot accept the in- 
quirer’s suggested classification. 

It is a well established principle of Customs law that the common 
meaning of a term may be determined by judicial decisions, dictionary 
definitions, and other lexicographic authorities. E. Green & Sons 
(New York), Inc. v. United States, 59 CCPA 31, C.A.D. 1032 (1971). 
Funk and Wagnall’s, New Standard Dictionary (1961 ed.), defines a 
nail as: 

a piece of metal consisting of a slender body, shank, or tang, usually 

tapered toward or pointed at one end and having a head at the 

other end, used for driving into or through wood or other material 
to fasten one piece to another or to serve as a projecting pin upon 
which things may be hung. 
Webster’s New World Dictionary, (2d College ed. 1972), defines a nail 
as: 

a tapered piece of metal, commonly pointed and having a flattened 

head, driven with a hammer, and used for holding pieces as of 

wood together, as a peg, or for decoration. 

In C. Solomon, Jr. v. United States, 4 Cust. Ct. 11, C.D. 270 (1940), 
certain headless metal articles, known either as wiggle nails, corrugated 
nails or “Jew” nails, were claimed to be nails, predicated upon the fact 
that they were used in holding together two pieces of wood to form or 
fasten a joint, as in boxes. However, the Court rejected this contention 
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for the reason that the articles would not be encompassed by any 
dictionary definition of nails. In John S. Connor v. United States, 41 
Cust. Ct. 26, C.D. 2016 (1958), the Court determined that headless 
metal pins used for driving into prebored holes which were referred 
to as pins but also known as nails, were not classifiable as nails. 

A similar result was reached in C. J. Tower & Sons of Buffalo, Inc. 
v. United States, 57 Cust. Ct. 20, C.D. 2718 (1966). The Customs 
Court determined that certain spirally convoluted metal bars, ap- 
proximately 1154 inches in length without a head or point, but in some 
instances with an end slightly tapered or beveled, used to hold together 
several planks of wood by being inserted into predrilled holes under 
hydraulic hammer head pressure, which caused them to revolve as 
they penetrated, were not classifiable as nails or spikes. The Court 
in defining a nail adopted a definition virtually identical to those cited 
above. (Funk & Wagnall’s and Webster’s) 

Where there is no question of commercial designation, such as in this 
case, the common meaning of the term will control. The common 
meaning of a tariff term is a matter of law to be determined by the 
courts. United States v. Florea & Co., Inc., 25 CCPA 292, T.D. 49396 
(1937); United States v. O. Brager-Larsen, 36 CCPA 1, C.A.D. 388 
(1948). We are of the opinion that sufficient judicial precedents and 
lexicographic authorities exist to indicate that the subject merchandise, 
insulation pins, would not be considered a nail within the common 
meaning of that term. 


Accordingly, merchandise represented by the submitted samples 
would be classifiable under the provision for articles of iron or steel, 
not coated or plated with precious metal, other, in item 657.20, 
TSUS, with duty at the rate of 9.5 percent ad valorem. 

This decision is being circulated to all Customs officers in order that 
this merchandise may be uniformly classified at each port at which it 
may be entered. 


You should inform the inquirer of this ruling and a copy should be 
made available to him. 


(Signed) A. P. Scu1rriin 
For SALVATORE E. CARAMAGNO 


(T.D. 78-180) 
Relief from duties due to stress of wheather; wind force 
Sep. 29 1976 


VES-13-18-R:CD:C 
102084 BJF 
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Regional Commissioner of Customs 
Los Angeles, California 90053 
Dear Sir: 


This is in reply to your letter of March 2, 1976, which you 
forwarded with a petition filed by (name) seeking relief from duty 
that was assessed under title 19, United States Code, section 1466, 
against foreign repairs to the Ss CORONADO. You request advice 
(citing certain prior rulings) on whether damage allegedly due to 
winds of force 8-9 could be deemed attributable to a casualty and 
therefore subject to remission under section 1466(b). Your inquiry is 
directed less to a question of particular damage than it is to a question 
of general application relating to the Beaufort Scale. 

By way of background, as you know, the Beaufort Scale is a 0-12 
scale measuring the condition of the seas by various indicia. Wind 
force per se is not measured, but is a factor in the extent to which 
the seas may be disturbed. You refer to forces 8 and 9. Force 8 has the 
wind at gale force, 39-46 knots, the sea has waves, moderately high, 
breaking into spindrift. Force 9 wind is 47-54 knots, high waves of 
dense streaks of foam. Crests of waves begin to tumble, roll over, 
and may affect visibility. Clearly, there is a degree of subjectivity in 
evaluating Beaufort Scale forces making it necessary that log abstracts 
and other evidence be consulted. 

We have granted relief when there was no specific evidence of 
Beaufort force stating: 

“since entries in the log . . . refer to severe weather and show 

that water washed over the decks .. . in the vicinity of the 

winches . . . (the winch) damage . . . was caused by stress of 
weather” (C.J.E. 1968/58). Again, ‘. . . the storm caused waves 
to wash over her decks and led to the damage of the starboard 

drain line” (C.I.E. 631/59). 

We have specifically rejected remission where force 7 winds were 
involved: 

“ . . the affidavit of the master and the vessel’s log (indicate) 

. a wind force of 7 on the Beaufort scale with rough seas and 
heavy swells at the beginning of the day ... diminishing in 
intensity. (No) . . . stress of weather where the weather and sea 

conditions were not unnecessarily severe and abated within a 

short period of time” (B/L 2/21/68, Regional Commissioner, Hous- 

ton, 212.6 PH, SS NORTHFIELD). You will also note “No 
evidence of a casualty has been submitted. The log shows a wind 
force of 7 on the Beaufort scale . . . which is not considered un- 
necessarily severe and which is not linked by the evidence with the 
damage to the tank” (B/L 7/22/74, Director, Classification and 
Value, Boston, VES-13-18, OVERSEAS ULLA). 
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The precedents have been equally unsympathetic when force 8 
winds were alleged: 

‘“« . . we remain of the opinion that the evidence does not estab- 

lish that the condition of the wind and seas under a wind of ‘force 8’ 

which has been described to us as a ‘fresh gale or moderately high 

winds,’ would have or could be expected to have brought about 


this damage had not the brickwork been in a deteriorated condi- 
tion.” (B/L 6/30/65, Collector, Calveston, 212.6 R, PONDEROSA) 


Force 8-9 conditions have fared little better: 


“Generally, stress of weather . . . connotes severe weather and 
sea conditions over a period of time and the term casualty usually 
means some extraordinary event . the log. (and)... 
master’s report . . . mentions a two hour period when the vessel 
encountered high seas and a wind force of 8-9 on the Beaufort 
scale . . . when the deck plating was damaged. The Bureau is of 
the opinion that the petitioner has not submitted good and sufficient 
evidence that the alleged stress of weather was the proximate 
cause (of the damage) nor that the weather encountered was severe 
enough to cause the type of damage in question.” (B/L 7/28/70, 
Regional Commissioner, San Francisco, 212.6 PH, SS 
WASHIN GTON) 


Past rulings have granted remission when there was evidence of 
force 10 conditions: 


“ . . alleges . . . severe weather conditions caused strong vibrat- 
ing . to the hull, rudder, propeller, machinery ... as the 
vessel labored through heavy seas and swells and strong winds to: 
force 10 on the Beaufort scale. . The Bureau concurs . . . that 
the repairs . . . were the result of stress of weather... .”” (B/L 
11/4/68, Regional Commissioner, Houston, 212.6 PH, TS 
GULFSPRAY) 


In determining whether we have any precedents that might estab- 
lish guidelines in weather cases we have the following: 


1. We must have evidence of the Master’s statement and the log 
as to the force conditions. 


2. The log must verify that the adverse conditions were of some 
duration. This is modified by the nature of the claim; for instance, 
we might grant relief for equipment or supplies washed over the 
side if the weather conditions lasted just a few hours. The fracture 
cf deck plates would require a stronger force over a longer duration. 


The precedents do not provide much basis for granting relief 
sae any circumstances below force 9. 
4. Force 9 and above, verified as required and accompanied by a 
reasonable description of the conditions might well raise a pre- 
sumption of stress of weather in the nature of the presumption. 
found in the one round voyage rule (T.D. 71-83(38)). 
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A solid applicable precedent is the following: 


“The log indicates that the vessel encountered winds of force § to 11 
on the Beaufort scale ... (and had to) heave to and reduce 
speed for a period of time to prevent the vessel from pounding and 
laboring in the heavy seas. The Bureau is of the opinion that this is 
the type of weather that could cause damage to the area around 
the low sea suction.” (B/L 7/23/68, District Director, Baltimore, 
212.6 PH, SS AFRICAN GROVE) 

The foregoing is not to say (again) that a lesser force than force 9 
would precluce a finding of stress of weather. If the loss would not 
require a pounding force of the sea, e.g., the washing away of gear, 
the breaking of an aerial loss of emblems and other items affixed to 
the hull or superstructures, smashing of rafts, lifeboats, dunnage 
or other larger items (provided the question of negligence is not an 
issue), remission is possible under sustained force 8 conditions. 

While the above is responsive to your inquiry, we prefer to go a 
step further and apply it to your specific case. The petition of Decem- 
ber 5, 1975, seeks remission of duties on repairs to the shore gangway 
and platform, a liferaft, liferaft equipment, and various expenses as- 
sociated with the foregoing. Invoices substantiate the repairs to be as 
alleged. The American Bureau of Shipping report of March 12, 1975, 
is inconclusive as to cause of damage; however, use of the word ‘‘dis- 
torted” in describing the liferaft cradle and the gangway (see items 
32 and 35) establishes the probable necessity for repairs and the unlike- 
lihood that the repairs are due to wasting (distortion of metal generally 
being due to strain caused by an extrinsic force). The log of March 1, 
1975, 0300, mentions that the vessel is rolling heavily in a heavy swell. 
At 0800 the vessel was “rolling heavily in long high . . . swells.”” By 
2000 the ship is taking heavy seas “over port side, main deck.’ It 
continues to do so on March 2, at 0400, 1100, 1500, and 2000. At 2400 
the vessel continues to roll and pitch. The log notes that the aft life- 
raft was carried away; that a quartering sea damaged the gangway; 
a cradle for a 15 man liferaft was broken. The master’s statement of 
May 1, 1975, verifies the above. 

Under these circumstances in which ship’s equipment affixed to the 
structure was damaged by sea conditions of forces 8 and 9 of extended 
duration, relief is granted. Your file is returned. 

This decision is being circulated to all Customs offices to ensure 
uniformity. 

Sincerely yours, 

J. P. Teprau 

Director 

Carriers, Drawback and Bonds Division 
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TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 
(T.D. 78-181) 


PART 159 — LIQUIDATION OF DUTIES 


Certain Fish from Canada—Final Countervailing Duty Determination 


AGENCY: Customs Service, U.S. Treasury Department. 

ACTION: Final Countervailing Duty Determination. 

SUMMARY: This notice is to inform the public that a countervail- 
ing duty investigation has resulted in a determination that the 
Government of Canada has given benefits which constitute bounties 
or grants under the countervailing duty law on the manufacture, 
production, or exportation of certain fish. Both dutiable and duty-free 
fish are included in this determination. However, countervailing 
duties on the dutiable fish will be waived, based upon actions of the 
Government of Canada to reduce significantly the bounty or grant 
and the other criteria for waiver in the law. The case involving 
duty-free fish is being referred to the International Trade Commission 
for an injury determination. 


EFFECTIVE DATE: June 16, 1978. 


FOR FURTHER INFORMATION CONTACT: Vincent P. Kane, 
Operations Office, Duty Assessment Division, United States Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229, 
(202) 566-5492. 


SUPPLEMENTARY INFORMATION: On January 27, 1978, a 
“Preliminary Countervailing Duty Determination” was published in 
the FeprraL Reeister (42 FR 3786). The notice stated that it had 
been preliminarily determined that benefits had been received by 
Canadian fishermen and processors which may constitute bounties 
or grants within the meaning of section 303 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303) (referred to in this notice as “the Act”’). 

Fish imports covered by this investigation are classifiable under 
items 110.3570, 110.3575, 110.5025, 110.5030, 110.5045, 110.5050, 
110.5065, 110.5520, 110.5550, 110.5565, 110.5570, 110.1585, 110.1589, 
110.4710, 110.4726, 110.7033, 110.7039, 111.2200, 111.6400, 111.6800, 
Tariff Schedules of the United States Annotated (TSUSA). 

The fish imports from Canada which are classifiable under items 
11.1575, 110.1589, 110.4710, 110.4726, 110.7033, 110.7039, 111.2200, 
111.6400, and 111.6800 TSUSA are free of duty. 
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The notice stated that the programs under which these benefits 
were conferred included: (1) direct payments to fishermen and fish 
processors by the Federal Government under the Groundfish Tem- 
porary Assistance Program (GTAP); (2) assistance to fishermen for 
financing of vessel construction; and (3) grants provided to the 
Newfoundland fishing industry by the Department of Regional 
Economic Expansion (DREE). 

The notice offered interested parties an opportunity to submit any 
relevant data, views, or arguments in writing with respect to the 
preliminary determination on or before February 27, 1978. 

After consideration of all information received it is determined that 
exports of all fish from Canada covered by this investigation are 
subject to bounties or grants within the meaning of section 303 of the 
Act. The bounties or grants are: 

(1) Payments under the Groundfish Temporary Assistance Program, 
which at its outset provided fishermen and fish processors with cash 
payments on a landed weight or processed weight basis and some of 
which remain to be paid through September 30, 1978. 

(2) Cash payments to fishermen for the financing of vessel construc- 
tion of up to 35 percent of the approved capital cost. This type of aid 
is treated as a bounty or grant under the law in view of the fact 
that a preponderance of Canadian fish is exported. 

(3) Grants provided by the Department of Regional Economic 
Assistance (DREE) to the Province of Newfoundland whereby 
DREE and the Provincial Authorities share the capital cost for: 
(a) the augmentation of water supply systems to several coastal 
communities in Newfoundland, and (b) the construction of wharfs, 
service center buildings, storage areas, supply and installation of 
travelift and synchrolift equipment at Maine Service Centers. Since 
the benefits of these forms of capital improvements are used almost 
exclusively by fishermen and fish processors, and, as previously 
noted, a preponderance of the fish produced in Canada is exported, 
the regional aids described above are considered bounties or grants. 

(4) Other forms of assistance, including: 

(a) Vessel construction assistance under the Fishermen’s 
Loan Act provided by lending authorities in New Brunswick, 
Nova Scotia, and Prince Edward Island ; 

(b) Loans for the processing facilities under the New Brunswick 
Development Corporation; and 

(c) Plant expansion loans provided by Nova Scotia Industrial 
Estates, Ltd. 

Accordingly, notice is hereby given that the dutiable fish which are 
the subject of this investigation, imported directly or indirectly from 
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Canada, if entered, or withdrawn from warehouse, for consumption 
on or after tae date of publication of this notice in the Feprran 
Reaister, will be subject to payment of countervailing duties equal 
to the net amount of any bounty or grant determined or estimated 
to have been paid or bestowed. 

In accordance with section 303 of the Act and until further notice, 
the net amount of such bounties or grants has not been ascertained 
and determined but is estimated to be 5 percent of the f.o.b. price 
for export to the United States of the dutiable fish from Canada 
covered by this Notice. 

Effective on or after the date of publication of this notice in the 
FeperAL Reaister and unitl further notice, upon the entry for 
consumption or withdrawal from warehouse for cousumption of the 
dutiable fish from Canada, which benefit from these bounties or 
grants, there shall be collected, in addition to any other duties esti- 
mated or determined to be due, countervailing duties in the amount 
estimated in accordance with the above declaration. To the extent 
that it can be established to the satisfaction of the Commissioner of 
Customs that imports of certain dutiable fish from Canada are subject 
to a bounty or grant smaller than the amount which otherwise would 
be applicable under the above declaration the smaller amount so 
established shall be assessed and collected. 

Any merchandise subject to the terms of this order shall be deemed 
to have benefited from a bounty or grant if such bounty or grant has 
been or will be credited or bestowed, directly or indirectly, upon the 
manufacture, production or exportation. 

Notwithstanding the above, a “Notice of Waiver of Countervailing 
Duties” is being published concurrently with this order which covers 
the dutiable fish from Canada subject to this investigation in accord- 
ance with section 303(d) of the Act. At such time as the waiver ceases 
to be effective, in whole or in part, a notice will be published setting 
forth the deposit of estimated countervailing duties which will be 
required at the time of entry, or withdrawal from warehouse, for 
consumption of each product then subject to the payment of counter- 
vailing duties. 

The duty-free fish subject to this investigation are included in the 
above finding of payments of bounties or grants as defined in the Act. 
In accordance with section 303(a)(2) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1303(a)(2)), countervailing duties may not be 
imposed upon any article or merchandise which is free of duty in the 
absence of a determination by the International Trade Commission 
that an industry in the United States is being, or is likely to be in- 
jured, or is prevented from being established, by reason of the impor- 
tation of such article or merchandise into the United States. 
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Accordingly, the International Trade Commission is being advised 
of this determination and the liquidation of entries, or withdrawals 
from warehouse, for consumption of the duty-free fish in question will 
be suspended pending the determination of the Commission. 

Should the determination of the Commission be affirmative, the 
Treasury would also consider it appropriate to waive countervailing 
duties under section 303(d) of the Act based on the actions by the 
Government of Canada described in the waiver notice applicable to 
the programs there described. 

Pursuant to Reorganization Plan No. 26 of 1950 and Treasury 
Department Order 190 Revision 14, July 1, 1977, the provisions of 
Treasury Department Order 165, revised November 2, 1954, and 
section 159.47(d) of the Customs Regulations (19 CFR 159.47(d)), 
insofar as they pertain to the issuance of a countervailing duty order 
by the Commissioner of Customs, are hereby waived. 

Dated June 13, 1978: 


Rosert H. Munp#eErmm, 
General Counsel of the Treasury. 


[Published in the Feprrat Reaister, June 16, 1978 (43 FR 25996)] 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 
(T.D. 78-182) 


PART 159—LIQUIDATION OF DUTIES 


Certain Fish from Canada—Waiver of Countervailing Duties 
J g 


AGENCY: Department of the Treasury. 
ACTION: Waiver of Countervailing Duties. 


SUMMARY: This notice is to inform the public that a determination 
has been made to waive countervailing duties that would otherwise 
be required by Section 303 of the Tariff Act of 1930 on imports of 
dutiable fish from Canada. The waiver is being issued based on actions 
by the Canadian Government to eliminate the cash assistance program 
for the fishing industry and the other statutory criteria for granting 
a waiver. 


EFFECTIVE DATE: June 16, 1978. 


FOR FURTHER INFORMATION CONTACT: Richard B. Self, 
Director, Office of Tariff Affairs, U.S. Treasury Department, 15th & 
Pennsylvania Avenue NW., Washington, D.C. 20220, (202)566-8585. 
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SUPPLEMENTARY INFORMATION: In T.D. 78-181 published 
concurrently, it has been determined that bounties or grants within 
the meaning of Section 303 of the Tariff Act of 1930, as amended (19 
U.S.C. 1303), are being paid or bestowed directly or indirectly upon 
the manufacture, production, or exportation of certain fish from 
Canada. 

Section 303(d) of the Tariff Act of 1930, as amended by the Trade 
Act of 1974 (PUB. L. 93-618, January 3, 1975), authorizes the 
Secretary of the Treasury to waive the imposition of countervailing 
duties during the four-year period beginning on the date of enactment 
of the Trade Act of 1974 if he determines that: 

(1) adequate steps have been taken to reduce substantially or 
eliminate during such period the adverse effect of a bounty or grant 
which he has determined is being paid or bestowed with respect to 
any article or merchandise; 

(2) there is a reasonable prospect that under Section 102 of the Trade 
Act of 1974, successful trade agreements will be entered into with 
foreign countries or instrumentalities providing for the reduction or 
elimination of barriers to or other distortions of international trade; 
and 

(3) the imposition of the additional duty under the section with 
respect to such article or merchandise would be likely to seriously 
jeopardize the satisfactory completion of such negotiations. 

Based upon analysis of all the relevant factors and after consulta- 
tions with interested agencies and parties with direct interest in this 
proceeding, I have concluded that steps have been taken to reduce 
substantially the adverse effects of the bounty or grant. Specifically, 
the Government of Canada is acting to dismantle the groundfish 
temporary assistance program that has proviced direct payments to 
fishermen and fish processors in Canada. The subsidy for processors, 
which is approximately 5% ad valorem is being discontinued with 
respect to claims for payments presented after January 1, 1978. 
Cash subsidies to “offshore” landings from large vessels, which are 
approximately 4% ad valorem on about 55% of the catch, have been 
discontinued for any claims after March 31, 1978. Finally the 4% 
ad valorem subsidy to “‘onshore’’ vessels of a smaller size, accounting 
for approximately 45% of the catch, will be terminated with respect 
to claims for payments to be presented after October 1, 1978. These 
steps will effectively reduce the bounty or grant on groundfish ex- 
ports by 65% as of March 31, 1978. By October 1, 1978 the effective 
bounty will have been reduced by 92%. Thus the steps described 
above reduce substantially, and by October 1, almost entirely elimi- 
nate, the effective bounty or grant on groundfish exports to the 
United States. 
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After consulting with appropriate agencies, including the Depart- 
ment of State, the Department of Commerce, and the Office of the 
Special Representative for Trade Negotiations, I have further 
concluded: 

(1) that there is a reasonable prospect that, under Section 102 of 
the Trade Act of 1974, successful trade agreements will be entered 
into with foreign countries or instrumentalities providing for the 
reduction or elimination of barriers to or other distortions of inter- 
national trade; and 

(2) the imposition of countervailing duties on dutiable groundfish 
from Canada would be likely seriously to jeopardize the satisfactory 
completion of such negotiations. 

Accordingly, pursuant to Section 303(d) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303(d)), I hereby waive the imposition of 
countervailing duties on certain dutiable fish imports from Canada. 

This determination may be revoked, in whole or in part, at any 
time and shall be revoked whenever the basis supporting the de- 
termination no longer exists. Unless sooner revoked or made subject 
to a resolution of disapproval adopted by either House of the Congress 
of the United States pursuant to Section 303(e) of the Tariff Act of 
1930, as amended (19 U.S.C. 1303(e)), this waiver of countervailing 
duties will, in any event by statute, cease to have force and effect on 
January 4, 1979. 

On or after the date of publication in the FepErat ReEcIsTER 
of a notice revoking this determination, in whole or in part, the 
day after the date of adoption by either House of Congress of a 
resolution disapproving this “waiver of countervailing duties,” or 
January 4, 1979, whichever occurs first, countervailing duties will be 
assessable on certain groundfish imported directly or indirectly from 
Canada in accordance with T.D. 78-181, published concurrently with 
this determination. 

The table in Section 159.47(f) of the Customs Regulations (19 
CFR 159.47(f)) is amended by inserting after the last entry from 
Canada under the commodity heading “Fish”, the number of this 
Treasury Decision in the column heading “Treasury Decision”, 
and the words “Imposition of Countervailing Duties Waived” in 
the column headed ‘Action’. 

(R.S. 251, Sees. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 2051, 2052 
(19 U.S.C. 66, 1303), as amended 1624.) 

Dated June 13, 1978: 


Rosert H. MunpHEm, 
General Counsel of the Treasury. 


[Published in the FeprrRaL Register June 16, 1978 (43 FR 25995) ] 





Decisions of the United States 


Court of Customs and 
Patent Appeals 


(Customs AprpEAL No. 77-12) 


Harvarp University v. U.S. DerartMENT oF ComMERCE, DomEstTIc 


AND INTERNATIONAL BusiNEss ADMINISTRATION, OFFICE OF IMPORT 
PROGRAMS 


United States Court of Customs and Patent Appeals, June 8, 1978 


Appeal from United States Department of Commerce, 


[Reversed] 


Eleanor D. Acheson (Ropes & Gray) attorneys of record, for Harvard Uni- 
versity. 


William Kanter, Susan R. Chalker, attorneys of record, for the U.S. Department 
of Justice, Civil Division-Appellate Section. 

Richard M. Seppa, Director, Special Import Programs Division, Domestic 
and International Business Administration, U.S. Department of Commerce. 


3efore Markey, Chief Judge, Ricu, Baupwin, LANE and MI.uEr, Associate 
Judges. 


PER CURIAM. 

Both parties have agreed that the decision and judgment of this 
court dated December 1, 1977 in the consolidated appeals of Yale 
University v. Department of Commerce, Domestic and International 
Business Administration, Office of Import Programs, No. 76-18, and 
Brown University v. Department of Commerce, Domestic and Interna- 
tional Business Administration, Office of Import Programs, No. 76-30, 
governs the issues in this appeal, and requires reversal of the denial 
by appellee of appellant’s Request for Duty-Free Entry of the Model 
IM201C Microscope. 

Accordingly, the decision of the Department of Commerce is 
reversed. 
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Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 

Senior Judge 
Samuel M. Rosenstein 
Clerk 


Joesph E, Lombardi 


Custom Rules Decision 
(C.R.D. 78-3) 


Pasco TERMINALS, INc. v. UNITED STATES 


International Trade Conmission— 
Antidumping Act—Determination of Injury 


Court No. 74-5-01357 
(Dated June 1, 1978) 


Williams & Connolly (J. Alan Galbraith of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Velta A. Melnbrencis, trial 
attorney), for the defendant. 


ORDER 


Mauetz, Judge. 

Upon reading and filing defendant’s motion for a protective order, 
and upon all other papers and proceedings thereon, it is hereby 
ORDERED: 


as 
03 
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1. That the Secretary of the United States International Trade 
Commission, in compliance with the order of the court dated May 8, 
1978 requiring transmittal to the clerk of this court, on or before 
June 9, 1978, of a certified copy of the transcript of proceedings and 
exhibits introduced before the Commission in Jn the Matter of Elemental 
Sulphur from Mexico, Investigation No. AA 1921-92, shall seal the two 
exhibits introduced on behalf of Freeport Minerals Company (exhibits 
2 and 3). 

2. That these two exhibits which were received by the Commission 
on a confidential basis shall be inspected by the court in camera for the 
purpose of determining whether they should be made available to 
opposing counsel under a protective order and for the limited purposes 
of the present litigation. 

3. That the basis of this order and the order of May 8, 1978 is to 
enable the court to determine whether or not the Commission’s finding 
of injury was, among other things, arbitrary, an abuse of discretion, 
or otherwise contrary to law. See, e.g., Imbert Imports, Inc. v. United 
States, 60 CCPA 123, C.A.D. 1094, 475 F.2d 1189 (1973): Suwannee 
Steamship Company v. United States, 79 Cust. Ct. 19, C.D. 4708, 
435 F. Supp. 389 (1977); Citizens to Preserve Overton Park v. Volpe, 
401 U.S. 402 (1971) ; Camp v. Pitts, 411 U.S. 138 (1973). Cf. Dunlop v. 
Backowski, 421 U.S. 560 (1975). See also letter of Daniel Minchew, 
Chairman, United States International Trade Commission, Novem- 
ber 16, 1977, reproduced in Hearing Before the Subcommittee on Trade, 
House Committee on Ways and Means on the Adequacy and the Adminis- 
tration of tie Dumping Act of 1921 (95th Cong., 1st Sess. 1977) pp. 
65-66. 











ERRATUM 


In Customs Bulletin, Vol. 12, No. 22, dated May 31, 1978, 
in C.D. 4740 on page 50, the fifth line of the second paragraph 
should read: 

“the United States Customs Court. Indicating that plaintiff 
had 6% months to have etc.” 








International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY, June 15, 1978. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the 
information of Customs Officers and others concerned. 


R. E. CuHasen, 


Commissioner of Customs. 


In the Matter of 7 a a ai 

ceneaegabile “agsk kilt ean Investigation No. 337-TA-44 
CERTAIN ROLLER UNIT S| 
Notice of Prehearing Conference and Hearing 


Notice is hereby given that a Prehearing Conference will be he!d in 
connection with the above styled investigation at 10:00 a.m. on 
June 21, 1978, in the Hearing Room of the Administrative Law Judge, 
Room 610 Bicentennial Building, 600 E Street NW., Washington, 
D.C. On or before June 15, 1978, the parties will have completed service 
of Prehearing Conference Statements by order of the Presiding 
Officer. The purpose of this Prehearing Conference is to review such 
statements, complete the exchange of exhibits, and resolve any other 
necessary matters in preparation for the Hearing. 

Notice is also given that the Hearmg in this proceeding will com- 
mence at 10:00 a.m. on June 27, 1978, in the Hearing Room of the 


Administrative Law Judge, Room 610 Bicentennial Building, 600 E 


Street NW., Washington, D.C., and will continue daily until 
completed. 


The Secretary shall serve a copy of this Notice upon all parties of 


1 La: 


. 1 1 
record, and shall 


publish this Notice in the FrnomraL ReEaistEr. 
JupGE Donaup K. DuvaALtt, 
Presiding Officer. 
Issued June 2, 1978. 
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INTERNATIONAL TRADE COMMISSION NOTICE 


[AA1921-182] 
STEEL WIRE STRAND FOR PRESTRESSED CONCRETE FROM INDIA 
Notice of Investigation and Hearing 


Having received advice from the Department of the Treasury on 
May 25, 1978, that steel wire strand from India is being, or is likely 
to be, sold at less than fair value, the United States International 
Trade Commission on June 2, 1978, instituted investigation No. 
AA1921-182 under section 201(a) of the Antidumping Act, 1921 as, 
amended (19 U.S.C. 160(a)), to determine whether an industry in 
the United States is being, or is likely to be injured, or is prevented 
from being established, by reason of the importation of such mer- 
chandise into the United States. For purposes of Treasury’s deter- 
minaton, the term “steel wire strand” was defined as steel wire 
strand, other than alloy steel, stress-relieved and suitable for use in 
prestressed concrete, provided for in item number 642.1120 of the 
Tariff Schedules of the United States Annotated (TSUSA). 

Hearing. A public hearing in connection with the investigation will 
be held on Tuesday, July 18, 1978, in the Commission’s Hearing 
Room, United States International Trad ommission i 
701 E Street NW., Washington, D.C. 20436, beginning at 9: 

e.d.t. Ali persons shall have the right to appear in person or by counsel, 
to present evidence and to be heard. Requests to appear at the public 
hearing, or to intervene under the provisions of section 201(d) of the 
Antidumping Act, 1921, shall be filed with the Secretary of the 


rt 4 =r 


Commission, in writing, not later than noon, Thursday, July 13, 1978. 
’ =) « « 


By order of the Commission. 


Issued: June 5, 1978 


TA-406-2, TA-406-3, and TA—406-4] 

CLOTHESPINS From tue Peorie’s RePusBiic or CuHina, THE PoLtIsH PEoPuie’s 
REPUBLIC, AND THE SocraList REPUBLIC Or ROMANIA 

Time and Place of Portland, Maine, Hearing 
Notice is hereby given that the ie Rta eis cacninen tcc oe 
Notice 25 hereby given that the pubic hearing in connection with 
the above-noted investigations scheduled for Portland, Maine, will 
be held beginning at 9:30 a.m., e.d.t., Thursday, June 22, 1978, in 
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the Oxford Room of the downtown Holiday Inn, 888 Spring Street, 
Portland. 

Requests for appearances at the hearing should be received, in 
writing, by the Secretary of the Commission in his office in the United 
States International Trade Commission Building, 701 E Street NW., 
Washington, D.C. 20436, not later than noon, Thursday, June 15, 
1978. Notice of the investigations and public hearing was published 
in the Feperaut Recister of May 22, 1978 (43 F.R. 21952). 

By order of the Commission: 


KennETH R. Mason, 
Secretary. 


Issued: June 5, 1978 


Certain Fishing Tackle 
[TA-201-34] 


Notice of Change of Hearing Date 
and Notice of Hearing Time and Site 


Notice is hereby given that the date for the public hearing in the 
Commission’s Investigation No. TA-201-34, Certain Fishing Tackle, 


an investigation under section 201(b) of the Trade Act of 1974 (19 
U.S.C. 2251(b)), previously announced by public notice in the 
FrprraL Register of April 4, 1978 (43 F.R. 14156), as beginning on 
Tuesday, June 13, 1978, has been changed to Tuesday, June 27, 1978. 

The public hearing will commence at 9:30 a.m., C.D.T. in Chicago, 
Illinois, in Room 3619 of the Federal Building, 230 South Dearborn 
Street. Requests for appearances at the hearing should be received 
in writing by the Secretary of the Commission at his office at 701 E 
Street, NW., Washington, D.C. 20436, not later than noon of Thurs- 
day, June 22, 1978. 

Inspection of the petition. The petition filed in this matter is avail- 
able for public inspection at the Office of the Secretary, U.S. Inter- 
national Trade Commission, 701 E Street NW., Washington, D.C. 
20436, and at the New York City office of the U.S. International 
Trade Commission located at 6 World Trade Center. 

By order of the Commission: 


Kennetu R. Mason, 
Secretary. 


Issued: June 7, 1978 
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